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State of New York - Workers' Compensation Board

In regard to m WCB Cse #8070 3905

MEMORANDUM OF BOARD PANEL DECISION
kupj&ryaurmcardr :

Opuuon By, Mons A. Bargnesi
© Ellen O. Paprodic
Freida Foster-Tolbert

'I”he clairoant requests eview of the Workers' Compcnsanml.aw Judgc (WCLJ) decision filed Febraary 18, 2009,
The carrier filed a rebuttal. - _

ISSUES
The issues presem.ed for administrative veview are:

{1) whether the maximum benefit wecks pmvmcm of WC'L § ]5(3}(w) appl:cs to the award for permanent
partiel disability (PPD), and

(2) whether claimant has a 50% loss of wagt caming capacity.
A Y
FACTS

On Merch 17, 2007, cleimant, then 2 33 year old driver for an auto repossessing company in Buffalo, mjured his
back when he slipped, foll, and hit the metal odge of the flatbed truok while unloading a car. He was diagnosed with
an acute annular tear st L-4/L-5 with widening of the facet joints. He has been treated with exercise, physical
therapy, and chirapractic treatment. Surgery has not been rcco:nmmded

The case was estabhshcd for the low back. The everage weekly wage wes set ot $298.53.

C]armant s treating physician, Dr. Cowan, in g report deted January 2, 2008, opined that claimmnt has & moderate,
permenent pactial dissbility (PPD), and is imsble to perform any heavy work but may ‘be abla to perform light duty
work. He recommended him for job retraining with VESID,
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Dr. Galpin, the carrier's consultant, in 8 report dated April 15, 2008, agresd with Dr. Cowan's opinion. He notes Dy,

Cowart's restrictions on lifting no mare than ten pounds, and restrictions on bending and stooping.

By decision filed April 29, 2008, the WCL classified claimant with 2 moderate (30%) PPD and directed payments
at the permanent partial rate of $99.51 from Apeil 25, 2008, enwerd. No party requested administrative review of
- that decision, ' :

In Janm 2609, the carrier filed form RFA-2, requesting that the cunfinuing payments be suspended as claimant
hed not produded evidence of 2 job search. The Board subseqisently notified the parties of @ hearing on the issue of
wage saming capacify. .

At tho hearing on Februzry 12, 2009, and in the resulting decision filed February 18,2009, the WCLT again
Classifiod claimant as having & PPD and found that claiment, based upon the opinions of Drs. Cowsn and Galpin
and the New York Impairment Guidelines (1996 Medical Guidelines), has an impairment of 50% which
demonstrates a loss of camning capacity of 30% in the same em ployment or otherwise. Although claimant was not

" present at the hearing, claimant's counsel noted thet claimant had retumed to work on February 9, 2009, and,
thereupon the WCLJ held awards in sbeyence after that date. The WCLI sdditionally found that claimant was
entitled to wage loss benefits nof to exceed 300 weeks pursuant to WCL § 153w,

Legzl counsel for the claimant filed an application for administrative review of the WCLYs February 18, 2009,
decision, He contends that it was premature to place a 300 week cap on claimant's ongoing benefits pursuant to

WCL § 15(3)(w) as claimant was presently working, perhaps at wages equal to pre-injury wages. Additionally, he

contends that no “Impairment Guidelines* have been issued by the Board and with o evidence of an issue of fact,
the case should have remzined closed. : ‘

In a rebuttal, the carrier contends that as clsitnaht's accident accarred after March 13, 2007, the 2007 amendment to
WCL § 15(3)(w) applics and the weekly benefits must be capped based upon claimant's loss of wage caming ‘
. capacity, whether the Board has adopted "new medical impairment guidelines” or not.

LEGAL ANALYSIS

As an initial matter, the Board Panel notes that the claim was reopened to address the issue of ongoing benefits,
based upon the camrier's assertion that claimsiit had mibited no labor market sttachment, The propriety of that
reopening was not questioned or addressed by the claimant at the hearing, Therefore, as thet issue was not raised
below, the Board will not consider the nature of the reopening.

Because the application rajses issues conceming implementation of the 2007 reform legislation regarding WCL §
15(3)(w) and the benefits now aveileble to claimants clessificd as havinga PPD, it may beuseful to review the
history of PPT3 classifications and its accompanying statutes prior to focusing on the refortn legislation itself,

I WCL § 15(8)(w} Pre-Reform

A PPDs
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As part of New York's swtutary scheme, compensation as defimed in WCL § 2(6), is confined to various schedules
of dissbility outlined in WCL § 15: permenent total (WCL § 15[1]), temporsry total (WCL § 15[2]), tem porary
partisl (WCL § 15[5]), and permenent partisl (WCL § 15[3]) (see Matter of Landgrebe v County of Westchester, 57
NY2d 1[1982].

Tn the area of permanent partia] disabilities, the legislature hag enacted two different achedules for the payment of
compensation, depending on what body part was the source of the permatient partial disability.

For a serfous facial disfigurement or for the loss of or loss of use of limbs, digits, toes, eyes, hearing, vision, WCL §
15(3Xe) through (v), defines a specified monetary award for a serious facial disfigirement or a specified nurnber of
weekly indemnity payments for the Joss of or lass of use of the injured body part calculated s foliows:

“In the cass of disability partial in character but permanent in quality the compensation
shall be sixty-six and two-thirds per céntum of the average woskly wagss and shall be paid
to the emplayee for the period named in this subdivision...."

Of this statutory scheme-for the payment of what is now known as “sclﬁdules." the Court of Appeals Wrote:

*The theory of the New York law is not indemmity for loss of 8 member or physical
impairment as such but compensation for disability to work mede on the basis of average

* weekly wages.... [n case of statutory permenent. partisl disability, such es the loss of 8 hand,
arm, foot, finger, ¢tc., the compensation is paid for the peticd named in the schedule. The -
award is to compensats for loss of warning power.... i, therefore, provides for limited and
cartatn, not full but uncertain, compensation for the Tesults of an injury....Any loss of
physical function detracts potentislly from earning power, and the legislature is; therefors,
justified in establishing a fived period of compansation bused on @ specific injury, such as
‘the loss of a finger. If the injury detracts more or less from the esming power than the
period fixed by the statute, it may at least be said that the rule is simple and the scale of
compensation definite, The word 'disability’ in the law as wi read it, therefore, means
Yimpairment of earning capacity and not 'loss of a member as such” {cites omitted) (Metter
of Marhoffer v Alexander Marhoffer, 220 NY 543 [1317])."

Schedule Joss of use awards compensate for loss of earning power and like all other compensation swards are
intended to provide a limited but certain, not full but uncertain remedy, regardiess of the fault of the employer'(see
Matter of Ramwovp v Flevo-Craft Prind, Inc., 11 NY 34 160 [2008]). . ‘

In contrast, for all *other cases’ of a perraenent partial disability, the compensation peysble to the injured worker a3
proseribed by WCL § 15(3)(w) provides:

"In al] other cases in this class of disability the compensation shall b sixty-six and
twothirds per centum of the difference between his average weekly wages and his
wage-earning capacity thereafler in the same employment or otherwise payable diring the
contiruanes of such partial disability, but subject to reconsideration of the degres of such
impairment by the board on its own motion or upon applicaticn of any party in interest.”

w4 Contiried on naxt page =%
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This provision did not creato a limited but ceréain compensation scheme for non-schedule PPD's, Rather, it -
provided for potentially unlimited or lifetime compensation after permanency with the post-permanericy “wage
eammg czpaczty‘ of the claimant as its focal point.

B. WCL § 15(5-a)'s Definition of “Wage Earving Capaciy”

In 1930, the legislature defined the tatm "wage eamning capacity” relative to the sbave formula by addmg WCL§
15(5-9) (L. 1930, ch. 316, § 2} which provides:

"The wage exning capacity of an injured employee in cases of partia! disability shsll bé
determined by his actal eamings, provided, however, that if he ha no such actual earmings
the bosrd may in the interest of justice fix such wage eaming cepacity ss shall be-
reasonsble, but not in excess of seventy-five per centum of his former full time actual
earnings, having due regard to the naturs of his injury and his physical impairment

Undcr this provision, which has been apphed to both temporary and pczmancnt partial dxsabxlmcs, the Com't of

Appeals has held that “where actual earnings during the pe.nod of the disability are established, wage carmng ‘

capacity must be determined exclusively by the actual earnings of the injured emmployee ‘without evidarice of .
capacity to eam mors of kegs during such disability period" (Matfer of Matise v Murre Waterproafing Co., 293INY

496 [1944]), For the purpose of compensation, *esamings actually recéived by a claimant ars the statutory messure

of wage caming capacity after disebility* (Marter of Croce v Ford Motor Co., 307 NY 125 [1954]), as long es there

is 8 "causa] connection betwoen the disability and the reduction, or loss; of wages (Adotter of Roberts-v General

. Elecwric Co., 6 AD2d 43 [1958]).

As can be seen, a distinction has been made in WCL § 15(5-3) batween a clairnant who is working and one who is
not working. If & claiment is working, his/her actual samings determine the wage earning cepacity and hence the
weekly compensation rate (see Matter of Calise v Hillside Carting, Inc., 38 AD3d 968 [2007]). However, if the
claimant is not warlung. then the Bogrd may set the "wage eatming capacity” as shall be rezsonablé based upon

. such factors as the injury and physmal impeirment, but such wage earning capacity may not exceed 75% of his’her
"former fulk tims actual sernings” (Matter of Weinhart v Motors Holding, 245 AD2d 577 [1997] [Board cémsidered
neture and degree of claimant's disability, vocationsl opportunitics and ocmrcspondmg salarics avallable to cClaxmant
in fixing wage taming capacity at 66 2/3 %J).

“Thus, 5 determination that a claimant has 2 non-schedule PPD does not entitle im/her to weekly compensation
bensfits over his/her life or sver 2 set period. To be entitled to continuing PFD compensation payments after
classification, a non-schedule PPD claimant *has an ongoing obligation to dem onstrate his continued sttachment lo
the labor market and how mitch he sctually eams® (Matter of Burnyv Varriale, 9 NY3d 207 [2007]), and wee.kly
benefit payments fluctuate accordingly (Id}.

C Caleutation of PPD Benefits Fre-Reform

As to the calculation of weskly compensation paysble for mn-schedtﬂe PPDs pre-refonn WCL § 15(3)(w)
provides an srithmetic formula that utilizes "wage eamung capacity” as its subtrehend:

*campensation shall be sixty-six and two-thirds per centurn of the d‘ﬂ'erem between his
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average weekly wages and hs wqge—earning capacity thereafter in Lhe game employment or
otherwise payable during the continuancs of such partial disebility....

average weekly wage (minuend)
- Wage earming capacity (sabtrahend)

= difference
2/3 of the difference = weekly compensation rate.

Based upon the working/non-working distinction in WCL § 15(5-a), & noni-schedule PPD claimant pre-reform
would be entitled to the following weekly compensation benefits. . .

It # 1 - Working Claimant

Example #1 Claimant suffered an injury to the low back. His pre-injury average weekly wage is 3600. At the time
of classification, he has retumed to limited light duty caming 5400 per week.,

Based upon the formula in WCL § 15(3)(w), he is entitled fo the following weekly compensation pryments.

$600 AWW ‘

-400 wage earning capacnty (his actual earnitigs)
200

2/3 0f 200 = $133.33 pér Wack

Periodic adjustments to the compensation bmeﬁt of $133.33 per week would be madr. for the lifetime durahon of
the PPD if the claimant's post-classification earnings vary; the claimant deteches or ml‘tachcs 16 the labor market;
ot the claimant vohmtarily retu‘e&

 Example #2 - Non-Working Claimant

Exemple #2 Claimant suffered an injury to the low back. His pre-injury average weqkly wage is 5600, At the time
of classification, he had not returned to work and the WCLT fixed his wage carning capacity st WCL § 15(5-2)'s
statutory maximurm of 75% of his former full time actual vamings having dus regard to the nature of hs i mjury and
his physical impairment (75% of $600 = $450).

Basadupon the formula in WCL § 15(3)(w), he is entitled to the following weeldy compensation payments.

56007 AWW :

-450 wage earning capecity {75% of 3600 = $450)
E150

2/3 of 130 = $100 per week.

1f claimant never returned to work, he would cantinue to receive $100 & week as long 2s he maintained an
attachment to the labor market by looking for work within his restrictions.

II. The Reform Legisiation of 2007: Compensation for PPDs
) ) ek Contimued on next pags "™*
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Chapter 6 of the Laws of 2007 enactedl corprehensive workers' compensation reform. The reform legisiation,
containing 82 sections, was the result of years of negotiations by the Governor's Offioe, the Legislature, the Board,
end representatives of business and labor. The legislation was dasigned, through a series of trade-offs, to benefit
both labor and business and improve the overall system of workers' compensation in New York State, The reform
was designed to reduce costs, increase benefits, and speed up the process of resolving claims.

Governor Spitzer, upon signing the legislation into law, wrote:

"The statule that I have signed today raised benefits for injured workers and indexes
maximum benefits to the state's average weekly wage. If seis into motion significant retumn
to work' programs to help workers retum to gainful employment....And it injects financial
responsibility into the system by providing » maximuzm number of years thst the small

population of permanent partially disabled claimants may receive cash payments, while
providing a safety net for severely disabled workers who demionstrate extreme hardship”
(Mz.rch 13, 2007 Letter from Govemnor Spitzer):

Indeed, one of the most significant changes resulting from the reform legisiation concerned the benefit structure for
PFD claimants as seen in the modifications to WCLL § 15(3)(w).

The modification to WCL § 15(3)(w), effective for acmdems and dates of disablements which cocur on or after
-March 13,2007, limits the "number of maximum benefit weeks* payable to injured workers with & resulting

" non-schedule permanent partial dissbility, depending upon the percentage of the. "loss of Wage-eaming capacity” an
injured worker experiences because of the permanent partial disabitity. The section now reads in part:

"In all other coses of permment pdrxial disability, the compensation shall be sixty-six and

. two.thirds percertt of the difference between the injured employee’s average weekly wages
and hig or her wege-carning capacity thereafter in the same employment or otherwise.
‘Compensation ynder this paragraph shall be payeble during the continuance of such
permenent pertial disability but subject to reconsideration of the deprea of such impairment
by the board o its own motion or upon application of any party in interest Aowever, alf
compensation payable under this paragraph shall rot exceed (i) five hundred twenty-five
weeks in cases in which the loss of wage-earring capacity is greatar than ninety-five
percent ... and (i) two hiundred twenly-five weeks in cases inwhich the loss of
wage-earming capacity is fifteen percent or less... (new words in ilnlius)

The Board, a few days prior to the signing of the reform legislation, wrote the Governor's coumcl and statud it
*strongly suppons the bill* and commented specifically about WCL § 15(3)(w):

*The board notes that the mumber of weeks a claimant with a permanent partial disability
will receive indetnity benefits under this bill is besed vpon the cldimant's "logs of
wage-earning capacity.’ This term is not defined in the Workers' Compensation Law
("WCL"). However, the term ‘wage earning capacity’ is defined in WCL § 15(5-2) as the
injured employee 'actual eamings or if he/she has no eamings, an amount determined by the
Board, If the actus] eamings of an injured employee classified with 4 permanent partial

% Contimued on next page ***
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disability were used to determine the duration of benefits, the number of weeks would
fluctuate 25 the sarnings increased or decreased, Such a Tesult would require the Board 1o
continually redetermine the duration of benefits and could cause a claimant % suffer a
decrease in the number of weeks merely because of 2 cost of living increase in hisher .
" earnings. The Board understands that it is not the intent of this provision for the number cf
. weeks benefita are received to fluctuste and therefore, there is no intent to use the definition

of wags sarning capacity for this purpose.

Rather, the intent of this provision is for the Board to determine the claimant's loss of wage
carning capasity based upon histher physical and/or mental impairment or impeirmentsand
olher factors so the duration of benefits is fixed st the time a claimant is classified as
permenently partially disabled. To clarify this issue, the Board will adopt regulations to

. define the term "loss of wage-earning capacity” and how il will be determined.” (Bill
Jacket, L, 2007, ch . 6).

1. Interpretation of WCL 15(3)(w)
A. Statutory Analysis

When an application for review involves an issue of statulory interpretation, the Board must give effect (o the

Legislature’s intent by looking first to the language itself as the clearest indicator of ils intent (Matrer of Ramroop v

Flexo-Craft Printing, Inc., 11 NY3d 160 [2008]; see Fleming v Graham, 10 NY3d 296 [2008]), The Board must
consirue and Harmonize all parts of the Act together (McKinney's Cons Laws of NY, Book 1, Statutes § 231).

B. "Loss ¢f Wage Earning Capacity”

Similar to the focus on "impairment of wage earning capacity” for schedules of 50% or more in WCL § 15(3)(")
and *the percentage of loss of caming capacity” for permanently partiglly disabled voluntesr firefighters and
volunteer ambulance workers (VEBL § 10{1][g}; VAWBL §10{1]g}), the legislatute by its smendment now
focuses WCE § 15(3Xw) awards on "loss of wage eaning capacity" for non-schedule PPDs. In doing so, it
juxtaposes two key phrases; "loss of wage camning capacity” and "wage earning capacity,” thereby commanding a
definition of each as a compliment to the other for purposes of awarding s now limited compensation benefit for a
non-schedule permanent partial dissbility. o

While "wage earning capacity” has beon defined in WCL § 15(5-a) for nearly eighty years in relationship 1o actual
reduced earnings for working claiments with partial dissbilities, "loss of wage esrning capacity” sppears for the
first time in the amended WCL § 15(3)(w) and is not defined. However, looking tothe plain meaning of the words
and the intent of the legislation, the definition of "loss of wage caming capacity” distilis to  determination at the
time of classification of the decrease in earning power thet an injured claimant has experienced due to the
permanent impairroents suffered. The inverse of "loss of wage eaming cipacity” logically is the *wage eamin
capacity" the claimant retains despite his permenent impairmenis. .

€. Board's 1996 Medical Guidelines

Tywenty-four years before the 2007 reform legislation, in 1983, the legislature established » temporary commission
bl Co:m:zwd on nexipoge " “ )
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to study and evaluate the systems of the Workers' Compensation Bonrd. In its fina] report in 1986, the tempomry
 commission recommended, among other things, “uniform medical guidelines for the evaluation of functional
impaimeénts” which would result in “2 more wniform evaluation process and greater consistency atmong providers
in making furictional impairment determinations....” (State of New York, Workers' Campenszation Board, Medical
Guidelines 1996, pg. 1). : '

In June 1596, the Board, in response to the temporaty commission's recommendation, published its Medical
Guidelines. On the subject of the classification of c!mmant 48 having a non-schedule PPD, the Board wrote:

*A distinction is made between disability end impairment. Permanent impairment is a
purely medical condition and is defined a3 any snatomic or functionsl abnormality or less
remaining after mestimal medical rehebilitation hss been achieved and which the claimant's

_ heslth provider considers stable or nonprogressive at the time evaluation is made... There
must be residus)] impairments which are the basis for the conclusion of a... parmarent
partial disability. Some other factors considered for classification may be age, ability to
work, mental attitude and motivation. A classification is @ legal decislon made by the
Workers' Compensation Law Judge in his/her final determination of a claimant's disability.
" {{d, pgs. 5-6).

Ir. order to detérmine the percentage of “loss of wags eaming capacity,” as indicated in its 1996 Medical
Guidelines, the Board must consider evidence in the record, including but not limited to medica] evidence
concerning the nature and degree of the work-related permanent physieal and/or mental impeirment, work
restrictions, claimant's age, and any othier relevant factors (see also VFBL § 3(8] board to determine "reasonsble
earning capacity” with due regard for "work he reasonably could be expected to obtain and for which he is
qualified by age, education, {raining and experience”). As the 1996 Guidelines demonstrate, impainment does not
equa} loss of wige carning capacity.

Governor Spitzer, upon signing the 2007 reform legislation, appointed an advisory committes under the auspices of
the Superintendent of Insirance to develop new medical guidelines for the Board to consider prior to the
promulgation of regulations in this area. The charge of the committes wes to develop treetment and impairment
guidelines to assist in the determination of permanent impairment end ultimately the Board's determination of
disability. It wes anticipated that the sdvisory committee's recommencations would be submitted prior to the need
to interpret the amendiment 1o WCL § 15(3)(w). As thoss recormmendations have nol yet been submitted for Board

" consideration, the Board has not modified its 1996 Medical Guidelines nor has it completed the process of adopting
regulations concermning the application of WCL § 15(3)(w). However, as an appl:eanon for review has been
submitted, this Board Panel is constrained to both interpret and apply the p:owsmr‘s of WCL § 15(3%w) utilizing
the existing medical gmdelmes

D. Calcu! ation of Post-Reform PPD Benefits

I that the leg:slamre did not amend WCL § 15(5-2)'s definition of "wage earnmg oapacity* for working and
nen-workdng clasimants, the Bosrd is forced 1o harmonize the amended pmws:ms of WCL § 1503)(w) withiit,
maintaining the distinctions between working and non-working claimants in the calculation of post-reform PPD
benefits at the same lime as incorporating the new definition of "losg of wage earning capacity.” In the end, the sum
of the percentages still cannot logically exoceed 100%.

wak Contimued on next page "4*
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Accordingly, the following examples illusirate the calculation of PPIY benefits post-reform.

Exampie #1 - Worling Claiment Post-Reform

Example Claimant #1 Post Reform suffered an injuey to the low back. His pre-injury average weekly wage is $600.
At the time of classification, he has retumed to limited light duty eamning $400 per week.

Baged upc;n the formula in WCL § 15(3)w), he is entitled to the following weekly compernisation payments,

$600 AWW )

- 400 . wage eamning capacity (his actusl eamings)
£200 .
2/3 of 260 = $133.33 per week.

Because he is earning 5400 & week (67% of his former AWW), his *loss of earning capacity” must be the inversz or
33% (100% - 67% = 33%), A 33% loss of wege eeming capacity entitles hira to ameximum of 275 weeks of
benefits ("two hundred seventy-five weeks in cases in which the loss of wage eaming capacity is greater than thirty -
percent but not more then forty perosnt”). As the smendment specifically sets forth twelve numerated weeks (525,
500, 475, 400, 425, 400, 375, 350, 300, 275, 250, and 225) as the mavtiraum weeks available fot a particuler
porcentage rangs reprosenting the loss of éaming capacity, no firther adjustment to the maximum ‘weeks is

required, ‘ - ‘

However, periodic adjustments to the compensation benefit of $133.38 per week would be made for the duration of
the 275 benefit weeles available if claiment's post-classification camings vary; the cleimant detaches or reattaches to
the labor macket; or the claiment volunterily retires. Nonetheless, as the intent of the legislation was not to have the
benefit weeks fluctuate based upon scsual earnings, the 275 maximum benefit weeks available, determined at the
time of classification, would not change and, as the amendment provides, shall not be exceeded. The 275 benefit
wetks available are used when a claiment i# receiving full er reduced com pensation benelfits, but are held in reserve
when u claimant has post-injury camings equal to or greater than his/her pre-injury average weekly wage.

Example #2 - Not Working Claimant-Post Reform

Example Claimant #2 Post Reform suffered an injury to the tow back. His pre-injury average weekly waps is 3600,
At the time of classification, he had not retumed to work, and the WCLJ fixed his loss of wage saming capacity &t
15%. :

Based upon the durational limits set by the amendment, claimant wouldi;c ertitled to the maximum of 225 benefit
weeks of compensation as the percentage of the "lass of eaming capacity” 1s "fifteen percent or less.”

Next, using the arithmetic formule in WCL § 15(3)(w), he is entitled to the following weekly compensation
payments, ‘ ‘

$600 AWW
=510  wage earning capacity of 85% (85% of $600 = $510)
*%% Conlired on next page "% .
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3 of $90 = $50 per week,

If claimant never returned to worl, he would continue to receive $60 a weel (or $100 per week if the injury
oceatered on or after July 1, 2007, pursuant to the statutory minimum of WCL § 15{6]fa]) for 225 weeks as long as
he maintzined an attachment to the labor market by looking for work within his restrictions.

) Should claimant retum to work, the weekly benefit rate would be recaloulzted as indicated in exemple anic based
upon his actusl eamings; nonetheless, as the intent of the legislation wes not to have the benefit wesks fluctuate
based upon actugl eamings, the 225 weeks determined af the time of classification would not change.

Agein, because the Jegislatire did not amend WCL § 15(5-)'s definition of "wage eaming capacity,” as w2 PPD
claimant, the distinction between a working claimeant and a non~working claimant at the tim e of classification
remains, Conssquently, for 8 working claimant ot the time of clessificetion, the "1oss of wage saming capedity” for
the putpose of awarding WCL § 15(3)(w)'s bencfit wooks must be extrapolated from his/her actual camings, with
the weiekly rate and the duretion of benefits based solely upon the actual camings.

On the other hand, for a non-working clagmant at the time of classification, the "loss of wags sarning capacity”
must first be detarmined upot a preponderance of the evidence in the record concerning the nature and degree of
the work-related permanent physical and/or mental impairment, work restrictions, claimant's age, and any other
relevart factors, with the "wage earning capecity® as its inverse, The "loss of enrm'ng capacity" will determine the'
maximum number of benefit weels available pursuant to WCL § 15(3)(w). and ita mverse, the "wage caming
capacity” will be used to calculate the weekly rate.

The Board notes that WCL-§ 15(5-9) limitation of 8 nor-working claiment's saming capecity 1o no more'than 75%
of his former full time actual earnings and conversely the non-rebuttable presunption that he has st least
experienced a 25% lose of wage earning capacity has now been replaced by WCL § 15(3)(w)'s provision that s
claimant’s loss of wage earning capacity can be 15% or leas and conversely retains 4 wagz earning capecity of 85%
or morg (see McKinney's Cons Eaws of NY, Book 1, Statutes § 398 [Where two stefutes are in irreconcilable
conflict with each other the lator constivutional enactment will provaitl; NOW v Metropolitan Life Ins. Co., 131
AD2d 356 [1987), iv dismissed 70 NY 2d 939 [1988); Matier of Constantine v White, 166 AD2d 59 [1991]).

E Findings
Based upon the above, the Board finds the following.

First, a3 a matter of law, the amendment of WCL § 15(3)(w) applies 1o 8ll FPD olaims with dato of accident or
disablement on or after March 13, 2007,

. Second, medical opinions on the degree of permanent impairment mpérimced by the pfmnanmt[y injurec claimant
and any determination by 2 WCLY ag to the resulting disibility classification must be in acoordancs with the 1996
Bourd's Medical Guidelines pending publication and adoption of eny new guidelines the Board implements,

Third, for a claimant who is working at the time of c]assifiea.tion, the "toss of camning capacity” for tho purpose of
awarding WCL § 15(3)(w)'s beriefit weeks must be extrapolated from his/her actual camings, with the weekly rate

v Contiried on next page "
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_ and the durstion of benefits based solely upon the actus] esmings.

Finatly, for a claimant who is not working at the timme of classification, the "loss of wage ¢aming capacity" must
first be determined upon a preponderance of the evidence in the record concerning the nature and degres of the
work-related permanent physical and/or wental impainnent, work restrictions, claimant's age, and any other
relevant factors, with the "wage earning capacity” as its inverse. The "loss of wage saming capacity” will dstermine
the maximum number of benefit weeks available pursuant to WCL § 15(3)(w), and its inverse, the "wage carning
capacity” will be used 1o caloulate the weekly rate.

IV. Application to ihe Instant Claim

Inthe instent claim, the Board Panel finds claimant wes not working et the time of his classification at the hearing
on April 24, 2008 (decision filed April 29, 2008).

Based upon a preponderance of the evidence in the record, the Board further finds that claimant has a 50%
permanent physical impairment to his low back pursuant to the Board's 1996 Medical Guidelines and consistent
with the opinion of Drs. Coward and Galpin, and that the PPD classification is subject to the amended provisions of
WCL § 15(3)(w} as the accident oocurred on March 19, 2007,

However, the record is not clear what factors the WCLJ considered in determining that claimant has s 50% loss of
wage ee.mmg capa.clty entitling him to e maximum of 300 weeks of benefits, Sighificantly, the perccntagc of loss of
wage saming capacity cannot be based solely uponthe degree of permanent impeirment, butupon consideration of
other relevant factors that impacted claimant's ability to work,

CONCLUSION

Accordingty, the WCLT's decision filed February 18, 2008, is MODIFIED, rescinding that partion of the decision
which finds that claimant demonstrates a Joss of wage carning capacity of 50%, is entitled to 300 weeks of benefits,
snd awards $99.51 per weelc from April 25, 2008, to February 9, 2000, The case iz restored to the calender for the
WCLIto articulate the factors considersd in determining the percentage of a loss of wage earning capacity and to
mzke awards from Apnl 25, 2008, consistent with this decision.

All concur,

2 21 it

7/ Freidd Foster-ThHIbert
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