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Executive Summary

By standard measures, New York State has a failed tort liability system. Because of the enormous
political influence of personal-injury lawyers in New York, the state now faces a perfect storm
of high tort costs, high tort-litigation risks, clogged courthouses, and nearly no tort reforms to
balance a lopsided civil justice system.

New York State is consistently at the bottom of the barrel in various measures of state tort per-
formance. It has the second-highest direct tort losses, the fourth-worst relative tort losses, the
fourth-worst relative tort-litigation risks, the third-worst tort system overall, and the third-worst
tort rules and reforms on the books.

Its excessive costs and risks negatively impact individuals and businesses both in New York
State and across the country. The climate of fear is forcing people and jobs from New York and
particularly threatens the quality of health care.

Lawsuit reform in New York State would create new jobs (a minimum of 86,000 jobs for
a typical reform); increase output ($17 billion) and lower prices; expand the tax base and
increase tax revenues (more than $1.04 billion each year); boost productivity and personal
incomes (more than $2,600 per year); attract new customers, employees, entrepreneurs,
investors, and taxpayers (more than 395,000 people each year); lower health care costs
($11.4 billion per year) while increasing the number of doctors (by 12 percent) and improv-
ing access to health care; save lives (more than 360 people each year); increase stock
market returns (more than $720 billion nationally); and cut insurance premiums (by 16
percent) and liability losses (by nearly 50 percent). But personal-injury lawyers don't want
New Yorkers to have these multi-billion-dollar benefits because lawsuit reform threatens
their exorbitant fees and privileged status.

The plaintiffs’ bar has used its numbers and wealth through longstanding, well-organized
political campaigns to block lawsuit reform and to create new rights to sue in lawyer-influenced
Albany. An unholy alliance between personal-injury lawyers and state legislators, grounded
in delivering votes and campaign contributions, has successfully killed attempts to enact
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commonsense reforms. In 2008, lawyers donated $4.92 million to political activities, the sixth-
largest contributor group in New York State. The New York State Trial Lawyers Association, at
$1.4 million, was the fourth-largest single contributor statewide. The return on their invest-
ment has been the death of lawsuit-reform bills.

New York State’s tort rules are shockingly bad. It ranks 40th or worse in 20 of 28 common tort
rules and reforms. Itis dead last in 18 of the 28 variables. Overall, its tort rules rank 48th among the
50 states. These terrible outcomes reflect the state legislature’s total indifference to the plight of
ordinary New Yorkers because of political pandering to personal-injury lawyers.

Commonsense, meaningful lawsuit reform in New York State, long overdue, would turn the
situation around. Based on a science-driven, three-part decision tree, this report arrived at
the “Top 10 Lawsuit Reforms New Yorkers Need NOW!" These “best-practice” reforms
target appeal bonds, non-economic damages, class actions, labor law sections 240 and
241, attorney/state contracts, juries, e-discovery, product liability, design liability, asbestos,
venue, frivolous lawsuits, and evidence and witness standards.

Lawsuit reform in New York will be difficult given the political influence of personal-injury law-
yers and labor unions. But multi-billion-dollar benefits await ordinary citizens of the Empire
State, if they can take back Albany and elect pro-reform policy makers and judges who support
a balanced and efficient civil justice system.
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Introduction

A woman who laid down on New York City subway tracks and was hit by a train—police
concluded that she was trying to kill herself—was awarded $14.1 million by a Manhattan jury.

A woman sued after falling while skating at

New York City's Rockefeller Center. She New York now faces a perfect
claimed that her fall was caused by a bump . .
on the rink’s ice. She testified that when she storm of hlgh tort COSt81 hlgh

first started skating, the surface of the ice was tort-litigation risks Clogged
smooth, but after skating for about an hour and ’

a half, she observed that the surface was de- COUrthOUSGS, and nearly no tort
teriorating, and there were ice chips, bumps, reforms to balance a lopsided

and wet spots on the ice.
civil justice system.
A New York City jury awarded $9.3 million to a

man who fell on subway tracks while inebriated
and lost his left arm. Another drunk on the tracks
was awarded $6 million, while a would-be suicide, who jumped on purpose, got $1.2 million after
appeal. Earlier this year, a Brooklyn resident was awarded $2.3 miillion after he toppled onto the
tracks and was struck by a train. His blood-alcohol level was more than double the legal limit.

A Long Island doctor, slapped with divorce papers from his cheating wife, sued her to return
a gift he had given her eight years earlier: a kidney. If that wasn't possible, he would “settle”
for $1.5 million.

A New York City jury awarded $4.3 million to a criminal shot by police after he brutally mugged
a 71-year-old man on a subway platform.

An Irish tourist sued the owners of a New York City pub after she slipped while dancing on top
of the bar.

A New York City jury awarded a million dollars after they decided that the city’s highway and
signs were more at fault for a fatal car crash than a drunk driver going the wrong way on the
Hutchinson River Parkway.

A Manhattan woman sued Nike in a New York court claiming she fell while jogging after a shoe-
lace got tangled on the back of the other shoe. The woman, who is an orthopedic surgeon,
sought an award upward of $10 million. She has reason to be hopeful since a New York City jury
once awarded half a million dollars for a broken foot in a slip-and-fall lawsuit.
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There was a time when such lawsuits would have been unimaginable and laughed out of court.
But now they are taken seriously by some, especially in New York State.

By standard measures, New York State has a failed tort liability system. Because of the enor-
mous political influence of personal-injury lawyers in New York, the state now faces a per-
fect storm of high tort costs, high tort-litigation risks, clogged courthouses, and nearly no
tort reforms to balance a lopsided civil justice system. lts excessive costs and risks negatively
impact individuals and businesses both in New York State and across the country. The
climate of fear is forcing people and jobs from New York. Lawsuit abuse thrives and lawyers col-
lect their exorbitant fees while the Empire State burns.

This report chronicles New York's problems by looking at the facts. The evidence of New York's
record of across-the-board failings is conclusive and sobering. But the lawsuit reforms recom-
mended here, if adopted by the state legislature, would improve New York’s tort climate and
propel its economy forward, creating much needed jobs and higher incomes.

The report is divided into four chapters. Chapter 1 defines the scope of the report, gives a broad
overview of America'’s broken tort liability system, and then spotlights New York’s dismal system.
Because of its size, New York contributes significantly to the national problem and has done little
to correct its failings because of political pandering to personal-injury lawyers.

Chapter 2 details how New Yorkers would benefit from meaningful lawsuit reform: it would
create jobs; increase output and lower prices; expand the tax base; boost productivity and per-
sonal incomes; attract new customers, employees, entrepreneurs, and taxpayers; lower health
care costs while increasing doctors and access to health care; save lives; increase stock market
returns; and cut both insurance premiums and liability losses. This chapter also shows how trial
barons don't want New Yorkers to receive these multi-billion-dollar benefits, so they block law-
suit reform to protect their exorbitant fees and privileged status.

Chapter 3 discusses which lawsuit reforms are most needed in New York, and which would
most improve the state’s business climate and jobs picture. The chapter lists the “Top 10 Law-

suit Reforms New Yorkers Need NOW!"

Finally, chapter 4 summarizes the findings and explains why Texas is a blueprint for recovery
that New Yorkers should follow.
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Chapter 1.
The Broken Tort Liability System

A tort, French for “wrong,” is best defined as wrongful conduct by one individual that
results in injury to another, including physical harm, property damage, or both. Tort law
gives someone who has suffered injury the right to recover monetary damages from
another person or persons if the injury was caused by the defendant’s failure to exer-
cise a required duty of care, or, in some cases, independent of the level of care under
strict-liability provisions. In essence, the goals of the tort system are to fully compensate
true victims and to deter harmful events, not to punish the wrongdoer. Tort law, which
covers the infringement of one person’s le-

gally recognized rights by another, is part of “ "
civil law, not criminal law. A tort, French for “wrong,

Is best defined as wrongful
An employee, allegedly injured on the job, o 9
sues the employer for an unsafe working en- conduct by one individual that

vironment. A consumer, allegedly injured while lts in ini i noth
using a product, sues the manufacturer for résults In injury 1o anotner,

making a defective product. A patient, who induding physica| harm,
allegedly received negligent treatment, sues
the physician. The issue in all these cases is property damage1 or both.

alleged wrongful conduct by one person that
injures another. The law of torts covers such
wrongful conduct.

American tort law originated in early English common law, also known as case law or judge-
made law. The histories and circumstances of the U.S. states differ, producing differences
in the common law in the various states. Even today, when most areas of the law have
been codified in statutes such as the Uniform Commercial Code, tort law is found primar-
ily in court opinions. Torts are constantly changing and evolving with society through the
common law and they break down into three major areas.

Intentional torts include: assault, battery, false imprisonment, infliction of mental distress,
defamation, misrepresentation, invasion of right to privacy, trespass to land and personal
property, conversion, nuisance, and infringement on trademarks, patents, and copyrights.

Negligence torts are best thought of as identifying a way of committing a tort—through
negligence—rather than as a distinct category of torts. In such cases, a person’s conduct
created a foreseeable risk of consequences that resulted in the injury of another per-
son. Medical-malpractice lawsuits often allege a negligent act on the part of a physician
or hospital.

An Empire Disaster — 11



There is growing evidence that

The third area of torts is strict liability or liability without fault. Areas of product liability apply
the principle of strict liability.

This report on New York State examines all types of torts, including medical malpractice,
product liability, and tort class actions. It does not cover other areas of civil law, such as em-
ployment law, securities law, the Americans with Disabilities Act (ADA), workers' compensa-
tion, family law, or contract law.

The next section presents a macro, bird’'s-eye view of the nation’s tort liability system to cal-
culate important costs of the system and to provide a better understanding of how New York
State fits into the overall picture.

The Broken U.S. System

The goals of tort law are to fully compensate true victims and to deter harmful events as
efficiently as possible. Ideally, monetary compensation is awarded through economic and
non-economic compensatory damages equal to the actual loss incurred by a true victim.
When this is achieved, the tort system encourages greater economic activity and more
employment, and operates to provide optimum net benefits to a state or country. It pro-
motes higher overall production due to systematic resolution of disputes, which reduces
conflict and perhaps violence and encourages production and exchange. Also, it deters
the production and sale of unsafe products and deters unsafe practices, benefiting soci-
ety as a whole.

In contrast, lawsuit abuse and the accompany-
ing excessive litigation and damage awards act

today’s US tort system, and as a destructive and excessive “tort tax,” which

drags down the economy of a state or country.

eSpeCially New YOFk,S, Is a net Excessive tort burdens divert resources to the

cost to society at the margin.

lawsuit industry and away from more produc-
tive activities such as R&D or expanding access
to health care. There is growing evidence that
today's U.S. tort system, and especially New
York’s, is a net cost to society at the margin.

According to Tillinghast-Towers Perrin, which compiles the most frequently cited study on
tort costs, direct U.S. tort costs were $252 billion in 2007, or $835 per person.' In contrast,
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costs were only $102 per person in 1950, adjusted for inflation. Tillinghast measures direct
U.S. tort costs using three components.

The first component is insurance costs: (1) benefits paid to third parties or to their at-
torneys alleging injury or damages caused by insured persons or companies, excluding
medical malpractice; (2) benefits paid to first-party insureds in the form of claims-han-
dling and legal-defense costs; and (3) insurance-company administrative costs. The sec-
ond component is self-insurance costs, excluding medical malpractice. The third compo-
nent is medical-malpractice costs, both insured and self-insured.

The Tillinghast report shows that on average during the past 57 years, direct U.S. tort
costs have risen 9 percent a year while nominal gross domestic product (GDP) has
increased 7 percent a year. As a result, tort costs have become a larger share of the
U.S. economy—from only 0.62 percent in 1950 to 1.83 percent in 2007. America has
become a more litigious society. In fact, the United States has the highest direct tort
costs in the world.

As shown in figure 1, the U.S. tort system is the most expensive in the world, about double
the average cost of other industrialized nations. In 2003, the last year that Tillinghast per-
formed this analysis, direct tort costs as a percentage of GDP averaged about 1 percentin 11
industrialized countries with a standard of living comparable to that of the United States. In
contrast, direct tort costs were 2.24 percent of GDP in the United States.

This 1.24 percent difference is a huge drain on the productive resources and economic
potential of the U.S. economy. The U.S. tort system is a burden that foreign competitors
do not pay. It puts American companies at a competitive disadvantage in global markets.
If lawsuit reform lowered U.S. direct tort costs to levels comparable with those of other
countries, it would free huge amounts of productive resources and make U.S. companies
more globally competitive.

If the U.S. lawsuit industry were comparable in relative size with those of other industrialized coun-
tries, the freed resources would enable the creation of new innovative products, new companies,
and new jobs at higher wages and with better health care benefits. U.S. businesses would be in
a better position to compete in global markets. The standard of living for ordinary Americans
would rise more rapidly. The U.S. economy would approach its full productive potential. Instead,
enormous resources are wasted today on the unnecessary and unproductive redistribution of
wealth—rent-seeking and rent-avoidance activities, as economists call them—that occurs with
excessive tort lawsuits, making American society poorer in the process.
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Figure 1.

Tort Costs as a Percentage of GDP, 11 Industrialized Countries
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Source: Tillinghast-Towers Perrin, U.S. Tort Costs and Cross-Border Perspectives:
2005 Update (NewYork: Tillinghast-Towers Perrin, 2006).

Tillinghast admittedly does not look at the indirect costs of the U.S. tort liability system.
Indirect costs include such things as doctors practicing “defensive medicine” to guard against
malpractice allegations, or companies refusing to introduce new products in order to guard
against product-liability lawsuits. As noted by Derek Bok, president emeritus of Harvard
University and former law school dean: “Lawsuits often have their greatest effect on people
who are neither parties to the litigation nor even aware that it is going on."

In an effort to arrive at a fuller accounting of the true cost of the U.S. tort liability system, Jack-
pot Justice, a 2007 study by the Pacific Research Institute (PRI)® built on the work of Tillinghast
to measure both direct costs and indirect costs. It examined such indirect costs as defensive
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medicine, reduced access to health care, lost sales of new products from less innovation, and
accidental deaths. These costs are spillover effects of the current abusive tort system. PRI esti-
mated the total annual accounting cost of the U.S. tort liability system to be $865 billion, basing
its calculations on 34 scholarly studies by 52 top economists and legal scholars.

As figure 2 shows, created from data in Jackpot Justice, less than 15 cents of every tort-cost dollar
goes to damage awards to compensate injured victims. If every time motorists filled their tanks 85
percent of the gasoline spilled to the ground, they would surely demand a better pumping system.
Nevertheless, this is how inefficiently the tort transfer system works in America today.

Figure 2.
The Distribution of Tort Costs

Administration costs

Costs of plaintiffs’ lawyers

Defense costs

Deadweight and miscellaneous costs
Damage awards

Defensive medicine costs

Costs due to reduced access to health care
Costs due to less R&D and innovation
Costs due to net accidental deaths

Source: Lawrence J. McQuillan, Hovannes Abramyan, and Anthony P. Archie,
Jackpot Justice: The True Cost of America's Tort System
(San Francisco: Pacific Research Institute, 2007).

Of course, as mentioned earlier, not all tort costs are excessive or due to lawsuit abuse. After alll,
a thriving free-enterprise economy depends on the rule of law, and justified tort payouts are
not “wasteful,” but actually enhance efficiency and encourage exchange. An optimal tort system
ensures that firms have proper incentives to produce safe products in a safe environment, and
that truly injured people are fully compensated. An optimal tort system results in greater trust
among market participants, which leads to more trading, and eventually a higher standard of
living for individuals in the society.® An efficient tort system benefits all.
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A suboptimal tort system, on the other hand, encourages lawsuit abuse and imposes excessive
costs on society, not the least of which is foregone production of goods and services. In Jackpot
Justice, PRI conservatively pegged excessive tort costs at $589 billion in 2006, equivalenttoa 7
percent tax on consumption or a 10 percent tax on wages. This imposes an annual “excess tort
tax” of about $2,000 for each American.

The Empire State contributes To sum up, the U.S. tort system is the most
expensive in the world. Excess U.S. tort costs due

Substantia”y to the tort costs to lawsuit abuse waste resources each year ($589
billion) equal to the annual output of lllinois or

and |It|gatIOn risks in America. about $2,000 a year for every American. Instead of
fueling the massive lawsuit-industry transfer sys-
tem—roughly the same size as the U.S. restaurant
industry—these resources would be better spent
on productive activities to satisfy consumers. The
system is also a very inefficient method of compensating injured victims—the people that the
system is intended to help. And truly injured people often wait years for compensation due to
clogged courthouses and endless red tape.

Unfortunately, because of the sheer size of New York State, in population and economic activ-
ity, as well as its near total neglect of lawsuit reform, the Empire State contributes substantially
to the tort costs and litigation risks in America. The next section examines the across-the-board
failings of New York State.

The Broken New York System

Because of the common-law nature of tort law, states vary considerably in terms of the cost of
their tort liability system, the distribution of these costs across individuals and sectors of the
economy, the litigation risks faced by individuals and businesses in each state, and the rules on
the books that help shape each state’s tort costs and risks. Because of pandering to personal-in-
jury lawyers, New York faces a perfect storm of high tort costs, high tort-litigation risks, clogged
courthouses, and nearly no tort reforms to balance a lopsided civil justice system. The evidence
supports this dismal assessment of New York’s present situation.

PRI's 2008 U.S. Tort Liability Index provides a state-by-state assessment of tort costs, tort-litiga-
tion risks, and tort rules and reforms on the books, and ranks the states accordingly.®° The /ndex
measures which states have the highest, and the lowest, tort liability costs and tort-litigation risks
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(outputs). And it examines which states have
rules and reforms on the books (inputs) that,
if implemented and enforced, reduce lawsuit
abuse and tort costs, resulting in a more bal-
anced and predictable civil justice system.

The Index examines nine variables that track
directmonetarytortlossesineach stateacross
seven lines of insurance and two categories
of self-insurance for 2006, the most recent
year for which complete data are available.
Losses measure the market's best estimate of
the expected total cost of a claim at the time
it is incurred; thus, losses provide a compre-
hensive accounting of the actual tort costs
incurred. The /ndex uses the same insurance
lines as Tillinghast, but the data are state-level
rather than national. Tillinghast's study co-
gently demonstrates that these insurance and
self-insurance lines track direct monetary tort
losses in the United States.

The data used to calculate these variables
come from composite financial data for the
U.S. insurance industry compiled by the A.
M. Best Company. These data are consid-
ered the gold standard because they are
subject to audit and reviewed by state insur-
ance regulatory agencies.

Table 1 lists total direct monetary tort losses
by state. New York had the second-high-
est losses at $16 billion. Only California had
higher tort losses. These costs are paid for by
consumers, employees, entrepreneurs, and,
often forgotten, the taxpayers. For example, in
fiscal year 2008, New York City's annual tort
expenditures were $528 million. These annual

Table 1. Ranking of Absolute

Monetary Tort Losses

Rank State Losses
(billions of 2006 dollars)

1 California 19.88564164
2 New York 16.03554678
3 Florida 13.15094423
4 Texas 11.11467106
5 lllinois 8.37955028
6 New Jersey 8.09960781
7 Pennsylvania 7.56788353
8 Michigan 5.24460051
9 Ohio 4,93084065
10 Georgia 4.91344419
11 Massachusetts 4.31132784
12 North Carolina 3.99906652
13 Washington 3.92941276
14 Virginia 3.59661721
15 Missouri 3.32491052
16 Maryland 3.31889248
17 Arizona 3.23622047
18 Indiana 2.87408237
19 Tennessee 2.82924657
20 Colorado 2.81848526
21 Louisiana 2.72943719
22 Connecticut 2.67193177
23 Wisconsin 2.62009820
24 Minnesota 2.54324408
25 Alabama 2.28288407
26 Nevada 2.02850867
27 Kentucky 2.01450072
28 Oregon 1.91895127
29 South Carolina 1.89501548
30 Oklahoma 1.62906598
31 lowa 1.35435785
32 Arkansas 1.31589651
33 Kansas 1.21267359
34 Mississippi 1.19058153
35 Utah 1.14312820
36 West Virginia 1.00446228
37 Nebraska 0.87212244
38 New Mexico 0.81550602
39 Rhode Island 0.77846006
40 Delaware 0.76824777
41 New Hampshire 0.70547172
42 Hawaii 0.65792716
43 Idaho 0.61456630
44 Montana 0.55798353
45 Maine 0.55513744
46 Vermont 0.50044267
47 Alaska 0.38696620
48 South Dakota 0.36471745
49 Wyoming 0.28754606
50 North Dakota 0.26443582
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Table 2. U.S. Tort Liability Index

2008 Output Rankings

Rank State Source
North Dakota 11.23076923
Alaska 12.30769231

North Carolina
lowa

Virginia

New Mexico
Utah

12.84615385
13.61538462
14.00000000
14.61538462
15.60769231

(San Francisco: Pacific Research Institute, 2008), p. 16.

1
2

3

4

5

6

7

8 Wyoming 16.76923077
9 Mississippi 17.06923077
10 Maine 17.46153846
11 Ohio 17.91538462
12 Tennessee 18.00000000
13  South Dakota 18.23076923
14  South Carolina 18.83076923
15 Hawaii 18.92307692
16 New Hampshire 19.53846154
17 Wisconsin 20.15384615
18 Texas 20.38461538
19 Nebraska 20.73076923
20 Oklahoma 20.92307692
21 Minnesota 21.06923077
22 Indiana 21.60769231
23 Vermont 22.07692308
24 Delaware 22.24615385
25 Idaho 22.38461538
26 Kansas 22.46153846
27  Georgia 22.69230769
28 Michigan 23.00000000
29 Louisiana 23.03076923
30 Arkansas 24.34615385
31 Kentucky 24.45384615
32  Oregon 24.53076923
33 Arizona 25.37692308
34 California 25.81538462
35  Maryland 25.99230769
36 Nevada 26.07692308
37 Washington 26.30000000
38  Connecticut 26.76153846
39 Alabama 27.76153846
40  West Virginia 27.76923077
41 Massachusetts 27.94615385
42 Colorado 28.30000000
43 Missouri 29.75384615
44 Rhode Island 30.03846154
45  Pennsylvania 30.07692308
46 Montana 31.61538462
47 lllinois 33.72307692
48 New York 34.63846154
49  New Jersey 36.54615385
50 Florida 38.16923077

Source: Lawrence J. McQuillan and Hovannes Abramyan, U.S.

Tort Liability Index: 2008 Report

costs have risen 485 percent since 1977 in
inflation-adjusted dollars. Fay Leoussis, head
of the New York City Law Department’s Tort
Division, states: “Due to the high cost of fund-
ing tort payouts, the city has advocated for nu-
merous tort-reform initiatives that other states
have already adopted, including caps on pain
and suffering, medical-cost thresholds, and
limited liability in cases in which the city is less
than 50 percent responsible.™”

New York's Metropolitan Transportation
Authority (MTA) has about 2,750 new per-
sonal-injury claims filed against it each year,
or about 60 a week or about 12 a day. In
2008, MTA paid out $57.6 million on 1,187
personal-injury claims. Verdicts currently
on appeal include a $12.5 million award to
a woman injured by a bus in 2003 and a
$7.2 million award to a biker hit by a bus.®

One could argue that table 1 presents a
skewed picture of New York: its tort loss-
es are high only because the state is so
populous and has a high level of economic
activity. To control for these influences,
the Index also divided each state's direct
tort losses incurred by a line-specific de-
nominator that normalized the data, thus
enabling comparisons across states as
different in size, for example, as Califor-
nia and Rhode Island. Unfortunately, New
York's tort performance changes little after
controlling for population size and the level
of economic activity.

After standardizing the data across all 50
states (1 best, 50 worst), New York's relative
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direct tort losses rank 47th—an improvement of only two spots. After tort-litigation risks are
included, the Empire State's overall rank falls to 48th, as shown in table 2.°

Regarding tort-litigation risks, New York ranks 46th in total incoming civil cases per
100,000 residents (excluding domestic-relations cases) and it ranks 49th in resident and
active attorneys per dollar of state GDP.'® New York juries also rendered 10 percent of
the nation’s 100 largest jury-verdict awards in 2006, ranking the state 35th. It is little
exaggeration to say there is a lawyer on every corner in New York waiting to chase the
next ambulance in the hope of filing another lawsuit and hitting the jackpot to rake in
sky-high fees.

To provide a more detailed picture of New York’s problems, table 3 drills down to the sev-
en lines of tort insurance and two categories of tort self-insurance in PRI's /ndex. The table
lists, for these nine areas, New York's relative ranking (1 best, 50 worst) in direct monetary
tort losses standardized by population size or level of economic activity.

Table 3.
New York State’s Ranking in Seven Lines of Tort Insurance
and Two Categories of Tort Self-Insurance

Rank

Private and commercial automobile-liability-insurance losses / miles driven 29
Farmowners’ multiple-peril [liability portion] insurance losses / number of farms 18
Commercial general-liability multiple-peril (liability portion)

insurance losses / state GDP 48
Other general-liability insurance losses / state GDP 46
Homeowners’ multiple-peril [liability portion]

insurance losses / number of occupied housing units 27
Medical-malpractice insurance losses /

projected personal health-care expenditures 50
Product-liability insurance losses / state GDP 41
Personal self-insurance losses / state GDP 12
Commercial self-insurance losses / state GDP 48

Source: Lawrence J. McQuillan and Hovannes Abramyan, U.S. Tort Liability Index: 2008 Report
(San Francisco: Pacific Research Institute, 2008), pp. 18-19.

The state ranks in the bottom half in all but two categories: farmowners and personal self-
insurance. Shockingly, in more than half the categories, New York ranks 41st or worse. It
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is particularly poor in commercial liability, product liability, automobile liability, and medical-
malpractice liability. Taxi and town car services in New York City; businesses throughout
New York State, particularly companies that manufacture products or pharmaceuticals and
deliver those products; and doctors, hospitals, clinics, and medical-device manufacturers
should be particularly outraged with the state’s current tort mess. Faced with medical-
malpractice insurance premiums of $200,000 or $300,000 a year in some cases, many
New York doctors are switching specialties or leaving the state. Daniel Sisto, president of
the Healthcare Association of New York State, correctly notes: “Many doctors already pay
more than $200,000 each year in medical malpractice insurance premiums—a staggering
number that is creating shortages of obstetricians needed to deliver babies. If these costs
are not controlled, communities across the state can expect to see vital health services
threatened or curtailed.”"

Other evaluations of New York's medical-malpractice liability system support these findings. In
itslastassessment, the American Medical Association (AMA) listed New York asa “crisis state.”'”
A separate evaluation by NORCAL Mutual Insurance Company in San Francisco ranked New
York's medical liability system 49th and gave it a grade of “F."™®

High malpractice insurance premiums were cited for the closure of the maternity ward
at Long Island College Hospital (LICH) in Brooklyn, which delivered 2,800 babies in
2007."Dominick Stanzione, the hospital's chief restructuring officer, said: “In this state,
we have an overwhelming problem with the medical malpractice situation. This institu-
tion is a victim of that.”™ Despite Brooklyn having the highest number of births each year
of any New York City borough, LICH follows
the closure of three other Brooklyn maternity

This dismal record of across- wards since 2004: Interfaith Medical Center,

the-board failings is forcing
businesses and jobs from New
York and particularly threatens

St. Mary's Hospital, and Victory Memorial
Hospital. '

Especially troubling, as discussed fully in chap-
ter 3, is the state legislature’s failure to rein in ex-

the qua“ty of health care. cesses through meaningful lawsuit reform. PRI's

2008 U.S. Tort Liability Index ranks New York a
dismal 48th in terms of its tort rules and reforms
on the books.

To sum-up, New York State's tort liability system is consistently at the bottom of the barrel.
As table 4 recaps, the Empire State has the second-highest direct tort losses, the fourth-
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worst relative tort losses, the fourth-worst relative tort-litigation risks, the third-worst tort
system overall, and the third-worst tort rules and reforms on the books. Understandably,
PRI's Index classifies New York as a “sinner” state. This dismal record of across-the-board
failings is forcing businesses and jobs from New York and particularly threatens the quality
of health care. There is no good news here.

Table 4.
New York State’s Tort Liability System Rankings

Rank
Total direct monetary tort losses 49
Relative direct monetary tort losses 47
Relative tort-litigation risks 47
Overall relative tort system costs and risks (outputs) 48
Overall relative tort rules and reforms (inputs) 48

Source: Lawrence J. McQuillan and Hovannes Abramyan, U.S. Tort Liability Index: 2008 Report
(San Francisco: Pacific Research Institute, 2008).

The next chapter examines the multi-billion-dollar benefits to New Yorkers if the state legisla-
ture enacted meaningful lawsuit reform, which many other states have done. Chapter 2 also
looks at the organized effort by personal-injury lawyers to stop beneficial lawsuit reforms in
order to protect their exorbitant fees and privileged status.
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Chapter 2.
How New Yorkers Would Benefit from Lawsuit

Reform and Who Wants to Stop It

New Yorkers shoulder the burden of an excessively expensive and inefficient tort liability
system through higher product prices, higher insurance premiums, higher taxes, lower
wages, lower returns on investments in capital and land, reduced access to health care,
and less innovation.

Most people do not realize that they are paying these costs because the costs are buried
in the price of every purchase or the costs are “foregone benefits” that are not tangible
or transparent. Perhaps Bernie Marcus, co-founder of The Home Depot and its former
CEQO, said it best: “Every product we sold—
for example, lawn mowers, ladders, ham-

mers—there's a dollar amount built into those Everyone 1S paymg fOI’ |3.WSUIt

products from the manufacturers [to pay for abuse whether they realize it
liability and legal costs].”"” Everyone is pay-
ing for lawsuit abuse whether they realize it or or not.

not. The good news, however, is that every-
one can benefit from lawsuit reform—except
perhaps personal-injury lawyers.

The next section discusses some important benefits to New Yorkers if the state legis-
lature enacted commonsense lawsuit reform. The benefits are derived from the best
available studies in the scholarly law and economics literature by the nation’s top econ-
omists and legal scholars. The results are restricted to areas where studies exist that al-
low for benefits to be calculated at the state level. Nevertheless, the list of benefits
should be enough to make any self-respecting New Yorker angry at their state legisla-
ture for pandering to personal-injury lawyers and, as a result, doing nothing to improve
the situation.

The Multi-Billion-Dollar Benefits to New Yorkers from Lawsuit Reform

When entrepreneurs decide where to open a new business, expand operations, or market
a new product, they weigh the comparative costs and benefits of different locations. The tax
structure, education level of local workers, transportation networks, technological capabili-
ties of area universities, and weather are all factors that are assessed. Another factor is the
state’s legal system. Is it a secure legal system that is fair and predictable? Does it protect
private-property rights and render timely court decisions? If the answers are yes, the state
will attract entrepreneurs and capital, foster competition, experience greater job growth
and faster overall economic growth. A recent McKinsey & Co. report found that, among
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In today’s poor economic
climate, perhaps the most
important benefit of lawsuit
reform is its ability to jump-
start the economy and create
new jobs.

executives surveyed, tort risks are second in
importance in determining where to establish
operations, after the availability of qualified
workers.”® In today's poor economic climate,
perhaps the most important benefit of lawsuit
reform is its ability to jump-start the economy

and create new jobs.

Jobs, Jobs, and More Jobs

Lisa Kimmel, an economist at the University of California, Berkeley, examined the effect of law-
suit reform on employment.'® She looked at six common tort reforms adopted by states be-
tween 1970 and 1997: compensatory-damage caps; reform of the collateral-source rule; reform
of joint and several liability; punitive-damage caps; periodic payment of judgment; and maxi-
mum contingency fee. Her statistical analysis showed that an additional tort reform increased
employment in manufacturing 1.5 percent, construction 1.4 percent, wholesale trade 0.8 per-
cent, automobile repair 1 percent, and local and interurban transit 1.5 percent. Overall, an ad-
ditional tort reform increased employment in a state, on average, by 1 percent. This means that
New York could expect to create 86,716 jobs from just one tort reform, 173,432 jobs from two
reforms, 260,148 jobs from three reforms, etc.?°

Greater Output and Increased Tax Revenue

Another study has confirmed the link between a state’s legal climate and its economic out-
put. Todd G. Buchholz and Robert W. Hahn examined the effect of a state’s legal environ-
ment on the growth rate of its per capita real GDP.?' They used the State Liability Systems
Ranking Study conducted for the U.S. Chamber of Commerce Institute for Legal Reform by
Harris Interactive to rank the states according to how fair and reasonable each state’s tort
liability system is perceived to be by senior litigators in large corporations.

The researchers found that real state GDP per capita increased by 0.75 percent for every
10 percent improvement (or five-place jump) in a state's legal ranking. The researchers
concluded: “A state that imposes a capricious or arduous court system on businesses is
likely stunting its growth compared with a state that offers a more reasonable structure.”
In today’s dollars, New York's annual state output would increase by $17 billion if the
state's tort ranking improved 10 places, an optimistic, but not unreasonable, goal.?? This
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increase in output would be roughly equivalent in size to the state’s education sector.
This expansion in output would drive prices down for consumers and make New York
businesses more globally competitive. It would also add much needed tax revenues to
state and local coffers.?*

The Koester-Kormendi procedure can be used to estimate the marginal tax rate (MTR): the
change in total state tax revenue in response to a change in output. MTR approximates the
marginal tax rate for the average individual in the state. W. Mark Crain used the Koester-Ko-
rmendi procedure to estimate the MTR for New York using 30 years of data.?* He arrived at a
MTR of 6.13 percent. Applying this rate to the $17 billion increase in annual output yields an
estimated yearly tax haul for New York State of $1.04 billion.?®

Greater Labor Productivity and Higher Real Personal Income

Thomas J. Campbell, Daniel P. Kessler, and George B. Shepherd examined the impact of liabil-
ity reforms on labor productivity.?® Writing in Brookings Papers on Economic Activity, Campbell
et al. measured the growth in productivity from 1970 to 1990 in U.S. states that changed their
liability laws, and compared it with productivity growth in states where liability laws remained
the same. They looked at eight types of legal re-
forms, ranging from caps on damage awards to

caps on contingency fees and reform of joint and In today’s doIIars, this
several liabilty. would translate into a $2,646
The researchers concluded: “States that Increase In ou’[pu’[ per worker

changed their liability laws to decrease lev-

els of liability experienced greater increases peryear in New York State.

in aggregate productivity than states that did Over time. real personal
not.” Business resources that would have . ’ )
been spent on legal defense were now free to Incomes would rise to

purchas.e. new.plar}ts and equipment. Labor- reflect this hlgher rate of
productivity gains in those states that enact-

ed reform were about 2 percent greater be- labor produc’[ivi’[y_
tween 1972 and 1990. In today’s dollars, this

would translate into a $2,646 increase in out-
put per worker per year in New York State.?’
Over time, real personal incomes would rise to reflect this higher rate of labor productivity.
Productivity in manufacturing increased even more, about 2.7 percent.
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Net In-Migration of People

States with better tort systems at the beginning of 2008 had higher domestic net
in-migration rates. Looking at census data on net state-to-state migration rates from July
1, 2007, to July 1, 2008, the top 10 tort states had an average net inflow of 2.03 people
per 100 residents.?® In contrast, the bottom 10 tort states had an average net outflow of
1.65 people per 100 residents (New York State bled —6.50 people per 100). The health of
a state’s tort system was determined by its ranking in PRI's 2008 U.S. Tort Liability Index.
People are fleeing predatory legal environments such as New York State and moving to
less threatening locations. A healthy civil justice system expands economic opportunities
and attracts new customers, employees, entrepreneurs, investors, and taxpayers—people
that New York State desperately needs. If New York was a top 10 tort state, it would add
an average of 395,653 people each year.

Lower Health Care Costs, More Physicians, and Better Access to Care

According to one estimate, every year one out of eight doctors is sued personally for
alleged medical negligence.? Even more frightening for doctors, however, is that 28 percent
of insurance malpractice claims where there is
no identifiable medical error still result in a mal-

Applylng this methodology practice payment.>® The fear factor caused by

to New York State, eliminat-
Ing defensive medicine yields
a conservative annual sav-
ings estimate of $11.4 billion
(2009 dollars).

excessive medical-liability burdens, therefore,
often prompts health care providers to order
more tests, referrals, and procedures than war-
ranted by evidence-based medical need. This
practice is commonly referred to as “defensive
medicine.” According to a survey, 93 percent of
physicians report practicing defensive medi-
cine.’' Daniel Kessler and Mark McClellan found
that medical-liability concerns prompted defen-
sive hospital costs of 5 to 9 percent.*

When Kessler and McClellan’s findings are

generalized to all health care spending, defensive medicine increased health care expen-
ditures by 8 percent or more than $191 billion in 2008.%% In other words, lawsuit reforms
targeted to eliminate unnecessary, defensive medicine would cut health care costs by
$191 billion a year, enabling greater access to health care through more affordable treat-
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ments and lower-priced health insurance.®* Applying this methodology to New York State,
eliminating defensive medicine yields a conservative annual savings estimate of $11.4 bil-
lion (2009 dollars).*®

Another added benefit is that states with medical-liability reform have more doctors and bet-
teraccesstohealth care. Ananalysisby Fred J. Hellinger and William E. Encinosa, conducted for
the U.S. Department of Health and Human Services, found that states with malpractice damage
caps had about 12 percent more physicians per capita than states without damage caps.*® By
comparison, in 1970, before the implementation of any state malpractice caps, the supply of
doctors per capita across states was indistinguishable. Of states with malpractice caps, those
with lower dollar limits had a greater supply of physicians.

Lives Saved

Paul H. Rubin and Joanna M. Shepherd examined the link between tort reform and accidental
deaths. Writing in the Journal of Law and Economics, Rubin and Shepherd posited two com-
peting potential effects of tort reform on accidental deaths.®” On the one hand, tort reforms
could increase accidents, as potential tortfeasors internalize less of the external costs of their
actions and, thus, have diminished incentive to reduce the risk of accidents. Alternatively, tort
reforms could decrease accidents, as lower expected liability costs result in lower prices and
increased supply, enabling consumers to buy more risk-reducing products such as medicines,
safety equipment, and medical services.

The researchers measured which effect dominates by examining the impact of tort reforms
adopted by states between 1981 and 2000 on accidental-death rates in cases not involving
motor vehicles. The tort reforms that produced statistically significant effects were: caps on
non-economic damages, higher standards of evidence to impose punitive damages, product
liability reform, reform to pre-judgment interest, reforms of the collateral-source rule that offset
damage payments, and reforms of the collateral-source rule that allow a payment to be admit-
ted into evidence.

All of these reforms, except the two collateral-source reforms, decreased accidental deaths.
Overall, Rubin and Shepherd found that tort reforms adopted by states in this period saved,
on net, 24,314 lives. The results disprove a recent statement by Linda Lipsen, senior vice
president of public affairs for the trial lawyers’ Washington, D.C., trade lobby, the American
Association for Justice: “Changing the legal system will not make anyone healthier or save
one life."*® She is wrong.
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Rubin and Shepherd concluded that the U.S. tort system “is an extremely expensive system
and can be justified only if it provides substantial deterrence.”® But the current U.S. tort
system costs lives at the margin—liability burdens exceed the tipping point. Such is the case

in New York State as well.

The U.S. tort system “is an ex-
tremely expensive system and
can be justified only if it pro-

vides substantial deterrence.”

In 2006 (the most recent year with data), there
were 3,636 accidental, non-motor-vehicle deaths
in New York State.”° Based on the average an-
nual percentage reduction in deaths for the three
statistically significant tort reforms not adopted in
New York by 2006 (cap on non-economic dam-
ages, higher standard of evidence to impose

punitive damages, and product liability reform),
New York State could have reduced these deaths
by 9.94 percent, or 361 deaths, by enacting these
lawsuit reforms. If these 361 people had not died
needlessly, and assuming they were all working, they would have produced in 2006 alone, on
average, $44 million in additional output.*'

Better Stock Market Returns

New York City is one of the world's financial centers. And because the state's economy is so depen-
dant on the fortunes and misfortunes of the Big Apple’s financial sector, it is particularly important
to understand how tort lawsuits impact the stock market. Although the methodology explained
below yields a “macro” number, not a New York State-specific number, this sector is too vital to the
Empire State to ignore just because the existing studies are macro in nature.

One strategy of plaintiffs’ lawyers (Mel Weiss and Bill Lerach are examples—both are in federal
prison now, but others are still engaged in the same practice today) is to file a lawsuit against a
publicly traded company, driving down its stock price and forcing the company to the bargain-
ing table to settle the case in order to stop the bleeding. Since this is a common strategy, we
decided to isolate the impact of tort lawsuits on stockholder wealth to better understand the
phenomenon. All costs are in 2009 dollars, unless otherwise noted, and thus might not equal
the costs reported in the original studies cited.

If the economic costs associated with tort claims are real and significant, these costs will lower
investors’ expectations of a sued company'’s future profitability and will decrease the company’s
stock price. The total tort costs, therefore, will fall partially on stockholders. In order for tort claims
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to affect a company’s stock price, there must be
an unanticipated event that conveys new tort-claim The total tort costs, therefore,
information to potential purchasers of the stoc’k will fall partially on stockholders.
that alters their assessment of the company’s

value. Economists have examined the impact of
litigation on stock prices using “event analysis.”

After an extensive literature review first presented by the authors of Jackpot Justice, they
concluded that four studies have received the most peer recognition for their efforts to
measure the effect of civil litigation on stockholder wealth. W. Kip Viscusi and Joni Hersch
examined 77 events regarding 29 products-liability lawsuits. They reported that, on aver-
age, stock prices fell 2.12 percent on the date of the initial announcement of the lawsuit.*?
Nancy D. Ursel and Marjorie Armstrong-Stassen looked at 84 events regarding age-dis-
crimination lawsuits against 46 exchange-traded companies. They reported that, on aver-
age, stock prices fell 2.43 percent on the date of the initial filing of the lawsuit.*®* Though
both studies are well conducted, neither result reflects the overall stock-price effect of
tort litigation because each looked at only one type of lawsuit that has a disproportionate
stock-price effect. Also, they examined only initial announcement effects. The following two
studies correct for these limitations.

Sanjai Bhagat, John Bizjak, and Jeffrey L. Coles examined 618 lawsuit filings involving a wide
spectrum of legal issues. They reported that, on average, stock prices of publicly traded com-
panies fell 0.97 percent on the date of the lawsuit filing.** Notice that this stock-price effect is
smaller than in the two studies discussed above. This is likely due to the larger, more diverse,
and more representative sample. This is confirmed by Bhagat et al. since their stock-price
decline for products-liability lawsuits is 1.46 percent—Ilarger than the overall decline and
closer to the result reported by Viscusi and Hersch. The stock-price effect for products-liabil-
ity lawsuits alone is not representative of the overall effect.

Finally, Jonathan M. Karpoff and John R. Lott Jr. examined 351 events involving a similarly
wide spectrum of legal issues. They reported that, on average, stock prices fell 0.45 per-
cent after all announcements for cases in which plaintiffs sought punitive awards from 235
publicly traded companies.*® Notice that this study uses a large, representative sample. Also,
the study tracks all announcements: specifically, the initial lawsuit filing, verdict or settlement,
and post-verdict adjustments. For these reasons, this stock-price loss estimate is the most
reliable and generalizable. The stock-price decline reported by Karpoff and Lott for the initial
announcement of a lawsuit (1.02 percent) is strikingly close to the effect reported by Bha-
gat et al. (0.97 percent), lending further credibility to the Karpoff and Lott results. Across all
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companies, the median loss in the market value of equity due to a lawsuit was $2.9 million
($4.07 million in 2009 dollars).*®

These studies show that plaintiffs damage defendant companies with a lawsuit. The evidence also
shows that plaintiffs gain far less than defendants lose. In other words, the civil justice system, which
is intended simply to transfer wealth from defendants to injured plaintiffs, consumes far more re-
sources in the process of making the transfer. The additional losses to companies beyond the mere
transfer include legal costs, lost customers and high-skilled workers, management time devoted to
the lawsuits, potential “follow-on” lawsuits, and damaged company reputation.

To calculate the total loss of market value of equity due to tort lawsuits, $4.07 million is multiplied
by the number of tort lawsuits against publicly traded companies. Tort claims can be filed in state
or federal court. The National Center for State Courts reports in its Court Statistics Project that
530,455 tort cases were filed in 2004 in state courts across the country.*” Tort filings in federal
district courts totaled 2,536 in a one-year period
ending March 31, 2004, according to the federal

The cuvil justice system, which judiciary’s caseload statistics.*® The total number of

Is iIntended simply to transfer
wealth from defendants to
Injured plaintiffs, consumes
far more resources in the pro-
cess of making the transfer.

tort filings, therefore, equaled 532,991 in 2004, the
most recent year with calculated statistics.

How many of these tort filings were against pub-
licly traded companies? This number is not easily
determined. As noted by Bhagat et al., “Even so
rudimentary a statistic as the total number of law-
suits filed each year against the major exchange-

listed firms is unknown."™® The percentage of
state-court tort cases filed against corporations,
however, is available from the Civil Justice Survey
of State Courts, which is conducted by the National Center for State Courts for the U.S. Bu-
reau of Justice Statistics.?® Of the total cases in the survey, 5,451 were tort cases. Sorting the
sample of tort cases by defendant type, we found that 1,812 were filed against corporations.
In other words, 33.24 percent of tracked tort cases were filed against corporations. This was
used as a proxy for the percentage of tort filings against publicly traded companies. Applying
this percentage to the total tort filings in state and federal courts, 532,991, yielded 177,166
tort cases filed against publicly traded companies in one year.

Finally, multiplying the 177,166 tort cases by $4.07 million—the median loss in stock-
holder equity due to a lawsuit—yields a total annual wealth loss to U.S. stockholders of
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$721 billion in 2009 dollars. This hits families, pension funds, 401(k) accounts, small
investors, and large investors—anyone who owns stocks either directly or indirectly. To
put this into perspective using wealth terms, stockholder losses due to tort lawsuits are
equivalent to wiping out the net worth of more than 5.8 million U.S. families.®'

This massive wealth loss to U.S. stockhold-

ers disproportionately impacts New York State This massive wealth loss
because of the Big Apple's status as an inter- to U.S. stockholders

national financial hub. And things are likely to ) ) )

get worse. disproportionately impacts

According to a May 2009 report by Advisen, New York State because

a company that collects information for the in- of the B|g App|e's status
surance industry, securities class actions are . . . .
declining as a percentage of all cases filed, as an international financial
but tort lawsuits are rising: “In an effort to dis- hub. And things are ||ke|y
tinguish themselves in the competitive securi-

ties litigation marketplace, plaintiffs’ attorneys to get worse.

increasingly have been filing securities law-
suits alleging common law torts, contract law
violations, and breach of fiduciary duties.””

New York City's financial-services sector, hit hard by the financial meltdown, would ben-
efit from the boost provided by lawsuit reform. An end to meritless lawsuits against
publicly traded corporations would increase stockholder wealth, boost Wall Street
employment, and expand New York's tax base—all good things.

Lower Tort Losses and Tort Insurance Premiums

Part of doing business in America today, and indeed part of everyday life, is the risk of
being sued. Liability insurance to protect against lawsuit costs is an ever-increasing
operating expense for businesses and an ever-increasing household expense for individu-
als. Tort Law Tally, a new report from PRI, identifies which state tort reforms reduce tort
losses and tort insurance premiums the most and by how much.>?

Tort Law Tally uses a quantitative analysis that compares losses and premiums in states that
have implemented a particular tort reform to losses and premiums in states without this
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reform. The study assesses 25 specific reforms. Multivariate regression analysis controls fora
number of factors that cause tort losses and premiums to vary among U.S. states.

The statistical analysis identifies 18 reforms to state civil justice systems that significantly
reduce tort losses and/or tort insurance premiums. The cumulative effect of reforms across
all tort categories is a 47 percent reduction in losses and a 16 percent reduction in annual
insurance premiums for consumers.

Tort-loss savings from reforms are particularly large in commercial, private automobile, com-
mercial automobile, medical-malpractice, and product liability. These are some of the areas
with the highest relative tort losses in New York State, as noted in chapter 1. In other words, if
reforms were passed, New Yorkers would benefit greatly, especially health care providers and
patients. Based on the overall results, New Yorkers could save $8 billion in tort losses annually
(2009 dollars) if lawsuit reforms were enacted (after these savings, New York would still have
the nation’s fifth-largest direct tort losses).

The state could save even more if it cherry-picked the correct reforms for the specific prob-
lems it faces. Some lawsuit reforms are highly effective at reducing losses and premiums in
certain tort categories, but are ineffective in other
tort categories; so it is important that tort reform-

Without reforms, the state
might as well hang a sign

at the state line saying
“Businesses Not Welcomed;
People Go Away.”

ers pick the right tool for the problems facing
New York State (more on this in chapter 3).

The message is clear: lawsuit reform in New
York State would create jobs; increase out-
put and lower prices; expand the tax base and
increase tax revenues; boost productivity and
personal incomes; attract new customers,
employees, entrepreneurs, investors, and
taxpayers; lower health care costs while

increasing the number of doctors and improv-
ing access to health care; save lives; increase stock market returns; and cut insurance
premiums and liability losses.**

Given these profound and sweeping multi-billion-dollar benefits, all self-respecting New
Yorkers should be outraged at the state legislature’s refusal to enact lawsuit reforms that
would yield these benefits. If meaningful lawsuit reforms were enacted and defended, the
Empire State would become a more favorable place to invest human, physical, and financial
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capital—the ingredients for new businesses, new products, new jobs, and an improved
standard of living for everyone. Without reforms, the state might as well hang a sign at the
state line saying “Businesses Not Welcomed; People Go Away.” Kenneth Adams, presi-
dent and CEO of The Business Council of New York State, hits the nail on the head: “New
York needs to lower the cost of doing business to become competitive with other states
and nations. The hidden ‘tort tax’ in New York drives up costs and must be lowered to make
New York competitive again.”®

The benefits from lawsuit reform add up to real economic stimulus that does not cost a single
taxpayer dollar—in fact, it would generate greater state and local tax revenue. But personal-in-
jury lawyers don't want New Yorkers to have these multi-billion-dollar benefits because lawsuit
reform threatens their exorbitant fees and privileged status.

The Trial Barons Don’t Want New Yorkers to Receive Multi-Billion-Dollar Benefits

In 2008, three “Kings of Tort"—Bill Lerach, Dickie Scruggs, and Mel Weiss—were marched
off to federal prison after pleading guilty to various crimes that corrupted the civil justice
system and parasitically sucked vast amounts of money out of the productive sectors of the
economy. Weiss, for example, the fourth named partner in the New York law firm that carried
his name for many years, pleaded guilty to participating in an $11.7 million kickback scheme
government prosecutors said began in 1979 and resulted in more than $200 million in tainted
legal fees in an estimated 150 cases filed by the New York law firm. Some of that money ended
up in the pockets of political candidates (former San Francisco Mayor and former California
Assembly Speaker Willie Brown referred to the plaintiffs’ bar as one of the “anchor tenants” of
the Democratic Party). Such corruption continues to erode the public's respect for both the
law and lawyers.

Between 1960 and 1990, the single largest profession produced in Japan was engineers. Dur-
ing this same period in the United States, the single largest profession produced was lawyers.
The country is now seeing the effects of past, massive investment in lawyer human capital
with an explosion of new lawsuits, new rights to sue, and a criminal arrogance in the legal
community. The United States is now a nation of lawyers, instead of a nation of laws. Citizens
are subject to the rule of lawyers, instead of the rule of law. Perhaps no state has been af-
fected by this more than New York.

From 1996 through 2005, more than 135 million civil lawsuits were filed in U.S. state courts:
an average of 52,000 incoming cases every business day. Approximately 15 percent of these

An Empire Disaster — 33



civil cases were defined as torts.”® PRI's 2008 U.S. Tort Liability Index shows that New York
is fifth-worst among all states in total incoming civil cases per 100,000 residents. And it is
second only to Massachusetts in having the most attorneys per dollar of state GDP. The
plaintiffs’ bar in New York State has used its numbers and wealth through longstanding,
well-organized political campaigns to block lawsuit reform and to create new rights to sue
in lawyer-influenced Albany.

The plaintiffs’ bar's commitment to killing law-

The p|ain’[iffs' bar in New York suit reform is made evident by the many donors

“clubs” that exist in New York and are adver-

State has used its numbers and tised in the legal community. These clubs fun-

paigns to block lawsuit reform

wealth through Iongstanding nel money to legislative lobbying activities and
] = ’ the election campaigns of politicians. One such
weII-organlzed pO|ItICa| cam- club is the “Champions of Justice” that has var-

lous donation levels starting with the “Amicus”
level for $100 per month up to the “President’s”

and to create new rights to sue level for $5,000 per month.

In Iawyer-lnfluenced Albany The New York State Trial Lawyers Association

(NYSTLA) operates something called the “Part-
nership for Justice.” In a recent advertisement
proclaiming “We Support Each Other!,” the club
offered donor levels starting at “Copper Part-
ners” for $250 per month up to “Diamond Part-
ners” for $8,333 per month.

Overall in 2008, lawyers invested $4.92 million, the sixth-largest contributor group in New
York State.®” NYSTLA, at $1.4 million, was the fourth-largest single contributor statewide.
In 2006, lawyers invested $7.17 million. The return on their investment has been the death
of lawsuit-reform bills.

The plaintiffs’ bar has many motives for opposing lawsuit reform: protecting their exorbitant
fees is chief among them. Lawsuit abuse fattens their wallets. But another self-interested
reason for blocking lawsuit reform is that meaningful reform kills jobs for personal-injury
lawyers. Economist Lisa Kimmel of the University of California, Berkeley, found that each
additional tort reform cuts employment in the legal sector by 1 percent, which explains
the continued opposition by personal-injury lawyers to meaningful lawsuit reform.>® Most
residents of New York, however, would gladly substitute doctors for lawyers.
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New York's self-interested and politically gen-
erous litigation-industry titans have succeeded
in using their political clout to block needed
lawsuit reform in Albany. But as personal-injury
lawyers are laughing all the way to the bank,
the price tag for their obstruction is a damaged
state economy. It is time that ordinary work-
ers, taxpayers, and voters recognize this multi-
billion-dollar damage and take back Albany, be-
ginning with the lawsuit reforms discussed in
the next chapter.

As personal-injury lawyers
are laughing all the way to
the bank, the price tag for
their obstruction is a dam-
aged state economy.
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Chapter 3.
The Empire Strikes Back: The Lawsuit

Reforms that New Yorkers Need NOW!

The New York state legislature has not acted to stop the damage being inflicted on New
Yorkers and the state economy by lawsuit abuse. Lawmakers are ignoring the plight of ordinary
citizens and pandering to the political influence of personal-injury lawyers.

It is time that ordinary New Yorkers take back Albany with an action agenda beginning
with meaningful, comprehensive lawsuit reform. The people deserve the multi-billion-
dollar benefits.

But where to begin? Fortunately, PRI's 2008 U.S. Tort Liability Index provides a roadmap
to recovery. The /ndex examines 28 tort rules that shape each state’s tort-system costs and
risks. These rules are controlled by voters, legislators, and/or judges, either directly or indi-
rectly, in each state. It is helpful to think of these rules as the dials that can be turned to influ-
ence the final outputs of the tort system—the tort costs and litigation risks.

Table 5 lists the 28 variables used to rank

New York State's tort rules along with its The state Iegislature IS indif-
ranking for each variable. The variables are

grouped into three categories: monetary ferent to the plight of ordinary
caps, substantive-law rules, and procedural New Yorkers, because of

and structural institutions. - .

political pandering to personal-
New York State's tort rules are shockingly . .
bad. It ranks 40th or worse in 20 of the 28 Injury Iawyers.
variables. It is dead last in 18 of the 28 vari-
ables. Overall, its tort rules rank 48th among
the 50 states. New York's last tort reform, as
listed on the website of the American Tort Reform Association, was a full six years ago.*®
New York is stuck in the mud as other states speed ahead. The state legislature is indif-
ferent to the plight of ordinary New Yorkers, because of political pandering to personal-
injury lawyers.

As noted in chapter 1, New York State has particularly high tort losses in commercial
liability, product liability, automobile liability, and medical-malpractice liability. So, of the
tort rules where New York ranks poorly (see table 5), reforms should target those rules
that most improve these liability areas. And of these reforms, it would be best to empha-
size those that yield the biggest bang for the buck, as shown in PRI's Tort Law Tally. This
three-part decision tree yields the “Top 10 Lawsuit Reforms New Yorkers Need NOW!”"
(see page 39).

An Empire Disaster — 37



Table 5.
New York State’s Ranking in 28 Tort Rules

Monetary Caps as of 2007

Appeal-bond caps

Caps on non-economic damages (excluding medical-malpractice lawsuits)
Caps on punitive damages (excluding medical-malpractice lawsuits)

Caps on damage awards in medical-malpractice lawsuits

Substantive-Law Rules as of 2007

Class-action rules
Attorney contingency-fee limits (excluding medical-malpractice lawsuits)
Does the state generally use a contributory, comparative,
or modified-comparative standard for negligence?
Rules on joint and several liability
Rules on early offers of settlement
Does the state have an “lllinois Brick repealer” statute?
Attorney-retention sunshine rules
Reform of the collateral-source rule
Jury-service rules

Medical Malpractice
Attorney-fee limits
Pre-trial screening or arbitration

Product Liability
Asbestos- and silica-liability rules

Construction-liability rules

Does the state allow a “FDA defense” or “FTC defense”?

Does the state provide guidelines for general-manufacturer liability or retailer liability?
Does the state provide civil-liability exemptions for claims concerning junk food or obesity?

Procedural and Structural Institutions as of 2007

Are state-supreme-court justices appointed or elected?
Does the state have a harmful attorney general?
Venue rules
What is the standard for scientific review of evidence by expert witnesses?
Conditions on the use of expert witnesses in medical-malpractice lawsuits
Statute of limitations on medical-malpractice lawsuits
Size of juries in general-jurisdiction courts multiplied by the percentage
of jurors needed to reach a verdict
Does the state have a complex-litigation court?

Rank

50
50
50
50

50
50

50
25.5
25.5

50

50

40.2

15
40.2

50
50
50
50
50

50

50

50
13.25

50

Source: Lawrence J. McQuillan and Hovannes Abramyan,
U.S. Tort Liability Index: 2008 Report
(San Francisco: Pacific Research Institute, 2008), pp. 40-45.
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Appeal-Bond Cap. Cap at $25 million the amount a defendant is required to post in a
bond to appeal damages (a Tort Law Tally top 8 pick, especially effective at reducing
auto and medical-liability losses).®® Excessive appeal-bond amounts restrict defendants’
access to the justice system and to their due process rights; they also potentially threaten
the survival of businesses that are required to post the bonds. Without an appeal-bond
cap, state courts may demand unreasonably high payment for due process. Reasonable
appeal-bond caps protect defendants’ due process rights by allowing them to appeal
decisions without putting them out of business.

Cap on Non-Economic Damages and Pilot Health Courts. Cap at $250,000 (the
same as California’s highly-successful MICRA law) the amount that a plaintiff may
recover in non-economic damages in all lawsuits, especially medical-malpractice law-
suits (a Tort Law Tally top 8 pick, especially effective at reducing commercial and medical
liability losses).®" Caps limit the amount awarded for impossible-to-quantify “pain and suf-
fering” or “mental distress.” The state legislature should also fund a pilot program for spe-
cial health courts in New York State. Specialized courts have worked well in other areas
of complex litigation such as bankruptcy. Health courts would provide faster proceedings,
more medically knowledgeable judges and staff, certificates of merit, consistent application
of medical standards, more reliable and consistent awards, neutral experts, and written rul-
ings on standards of care that could be used to guide treatments by doctors and hospitals
going forward. The result would be fairer trials and more consistency in awards.®?

Class-Action Lawsuit Reforms. Require all plaintiffs in a class-action lawsuit to “opt-
in" to the lawsuit as well as require majority approval, in advance, of the representing
law firm and the contingency-fee percentage. Permit interlocutory appeal of class cer-
tifications. An interlocutory appeal allows an appellate court to review the legality of
a class certification before a trial proceeds in order to prevent irreparable harm from
occurring.®® Tort Law Tally shows that this reform is especially effective at reducing
product liability insurance premiums.

Absolute-Liability Reform. End absolute liability on building owners, contractors, and
subcontractors for elevation-related damages and injuries to workers such as falls from
scaffolds or from rooftops. New York is the only state that imposes absolute liability for
these types of accidents (New York State Labor Law Sections 240 and 241) and allows
for civil lawsuits outside of the normal workers’ compensation system. For actions aris-
ing under sections 240 and 241, the worker’s comparative negligence is currently not
considered. As a result, insurance costs throughout New York State, and in New York
City in particular, are measurably higher by factors surpassing 1,000 percent for some
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construction classes. Many insurance companies refuse to write general-liability policies
in New York State. The increased cost for construction is passed on by the contractor
and property owner to all New Yorkers, reducing business opportunities and jobs. New
York State Assembly bill A1895 would simply substitute a comparative negligence stan-
dard for absolute liability for actions arising under Labor Law Sections 240 and 241.

Attorney-Retention Sunshine Rules. Enact attorney-retention sunshine rules that
require open, competitive bidding between private lawyers and New York State; make
public the amount and type of work that private lawyers do for the state, and require
that any fees a private attorney receives be approved by an emergency commission
or a judge (a Tort Law Tally top 8 pick, especially effective at reducing auto, commer-
cial, and product liability losses).%* This helps prevent unholy alliances between the
state and private-attorney cronies and ensures that government’s role and authority
are not abused for personal profit. This reform is especially needed given New York'’s
history of activist state attorneys general.

Jury Reform. To help resolve the problem of losing representative juries, New York
State should increase juror compensation to reduce the number of residents who
ignore jury summonses, and set stricter criteria for excusal from jury service and provide
protections for small businesses that might suffer financially from a temporary loss of
employees (a Tort Law Tally top 8 pick, especially effective at reducing homeowners
and commercial liability losses).®® The state should also require 12-person juries and
unanimous verdicts, as recommended by the American Bar Association.®® This reform
is especially effective at reducing auto, medical liability, and product liability losses. Re-
quiring more people to reach a verdict helps guarantee fairer trials for defendants and
maintains good faith in court operations.

E-Discovery Reform. Current discovery rules date to the era of carbon paper, not today’s
world of electronically stored information (ESI). Some litigants are using the cost and
volume of e-discovery to force favorable settlements. Internal company data estimates
that ESI discovery for a midsize lawsuit costs a large company between $2.5 million and
$3.5 million, which, in many cases, exceed the damages sought in a lawsuit. New York
State should enact balanced e-discovery provisions designed to prevent an inequitable
allocation of compliance costs. New York State Assembly bill A6000 recognizes the
need to address e-discovery abuses; however, the bill requires amendments to provide
additional safeguards. While currently inadequate, the bill could serve as a vehicle for
change with appropriate amendments and refinements.
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Product-Liability and Design-Liability Reforms. Allow product manufacturers immu-
nity from liability in state court if the product meets mandatory U.S. Food and Drug Ad-
ministration (FDA) safety standards or if the product’s advertising complies with U.S.
Federal Trade Commission standards. Health care providers should not be liable for
personal injuries caused by prescribed drugs or medical devices used in accordance
with FDA regulations.®’

Also, allow a “junk food” or obesity civil-liability exemption to manufacturers and dis-
tributors of food under certain conditions for claims alleging weight gain, obesity, or
other conditions resulting from the long-term consumption of certain types of food.
Exempt manufacturers, distributors, sellers, and advertisers of food from liability in
obesity claims in all instances except when the claim is based on a material violation
of federal or state law prohibiting adulteration or misbranding.®® Bill A5216 is based
on the American Legislative Exchange Council's Common Sense Consumption Act
model legislation and would stop obesity-type lawsuits.

Also in the area of product liability, New York State should enact a statute of repose
for design liability lawsuits. Under current New York law, engineers, architects, build-
ers, and other design professionals can be sued for negligence and professional mal-
practice for an indefinite time span. A statute of repose establishes a time frame in the
law, starting at the date of completion of a project, within which third parties may file a
claim of negligence or malpractice against the designer. Seven years is a commonsense
standard. After this period, the design professional is no longer liable for damages
under the reasoning that after that period any damages are the responsibility of those
who maintain, inspect, or make design changes after the project was completed and after
the designer had any control. All other states have enacted some form of statute of re-
pose applicable to design liability lawsuits. Without it, design professionals often choose
to work elsewhere because of the high cost of professional liability insurance, exacerbat-
ing the shortage of engineers in New York.

Finally in the area of product liability, unlike Texas which has dealt with its problem,®®
New York continues to have major problems with abusive asbestos and silica lawsuits.
The abuses in New York stem from three main areas: (1) reverse bifurcation; (2) con-
solidated trials; and (3) trial readiness issues.

In an attempt to unfairly coerce unreasonably high settlements totaling millions of
dollars, the plaintiffs’ bar often seeks to try asbestos personal-injury cases in a re-

verse bifurcated format, in which the question of damages is tried before liability. In
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a reverse bifurcated trial, the jury hears the best part of a plaintiff's case first without
hearing any evidence favoring the defendants. The procedure—by having the jury
first consider pain and suffering evidence—prevents defendants from obtaining a fair
trial with respect to liability because it greatly interferes with the jury’s ability to con-
sider the merits of the case dispassionately. Empirical evidence confirms the result-
ing prejudice to defendants. For example, based on a review of approximately 5,200
asbestos verdicts from 1987 through 2003, Michelle J. White, an economics pro-
fessor at the University of California, San Diego, concluded that reverse bifurcation
increases a plaintiff’'s chance of prevailing after trial by 27 percent and significantly
increases plaintiff damage awards.™

In the guise of fostering judicial economy, New York asbestos plaintiffs’ lawyers also
seek to gain an unfair advantage by joining several unrelated, separately filed asbes-
tos personal-injury lawsuits for trial. This is becoming more common. In a joint trial,
the jury hears day-after-day and week-after-week emotionally-charged testimony con-
cerning the pain and suffering of the plaintiffs, which effectively merges cases together,
making it impossible for the jury to consider each case independently from the others
as required by the law. The problem is exacerbated when, as frequently happens, the
group of cases involves living and deceased plaintiffs, because the testimony of the
living plaintiffs inevitably “spills over” to the cases of the deceased plaintiffs. The unfair
prejudice to defendants is further compounded by the fact that plaintiffs’ counsel are
more frequently forcing the mass settlement of inventory cases with little or no merit by
otherwise refusing to settle the trial cases.

Plaintiffs’ asbestos lawyers also seek to maximize their settlement leverage by improperly
seeking an early trial date for patently unprepared cases. Inthe most egregiousinstances,
cases have been sent to trial judges even though neither the plaintiff nor a co-worker has
been deposed, thereby depriving defendants of the most basic discovery information
necessary tounderstandthe nature of the claims againstthem. Frequently, cases are sent
out for trial before defendants obtain the medical records required to determine whether
a plaintiff has sustained an asbestos-related injury or the employment records relevant
to plaintiff's alleged exposure. Absent this information, it is impossible for a defendant
to assess the merits of plaintiff's claims or develop a meaningful case-specific defense
strategy. Asaresult, defendants oftenfacethe Hobson's choice ofagreeingto settle cases
in which they cannot meaningfully assess either their potential liability or the plaintiff's
true damages, or trying the case on the same incomplete record. When the court system
presents plaintiffs’ lawyers with this gift, they do not hesitate to take full advantage.
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10.

Given these inequities, New York State should adopt asbestos and silica lawsuit
reforms that require individual trial assignments, enforcement of a fair discovery
schedule, end to reverse bifurcation, and creation of statewide medical criteria by
statute, as opposed to the current county-by-county medical criteria contained in
certain case management orders (CMOs).

Venue and Frivolous-Lawsuit Reforms. Prevent plaintiffs from filing a lawsuit in a ju-
risdiction other than one of the following: where the damage allegedly occurred, where
the plaintiff resides, where the defendant resides, or where the defendant company’s
principal place of business is located. Each plaintiff must establish state venue inde-
pendently. Because plaintiffs and their attorneys can benefit from filing where there is a
higher probability of winning and collecting a large award, “venue shopping” or “litiga-
tion tourism” is common.”" Venue reform is especially effective at reducing commercial
and medical-liability losses. Judges should also be given more discretion to toss out
frivolous lawsuits and sanction the plaintiff and plaintiff's lawyer (a Tort Law Tally top 8
pick, especially effective at reducing auto and homeowners liability losses).

Evidence and Witness Standards. New York is one of the states that still uses the
Frye standard, which holds that new scientific evidence is permissible in court if the
method has gained “general acceptance” in the relevant field. Instead, New York
State should adopt statutorily the stricter Daubert standard, which requires that ex-
pert testimony reflect a method not only generally accepted, but also supported by
“good grounds” (a Tort Law Tally top 8 pick, especially effective at reducing com-
mercial, homeowners, and medical-liability losses). Daubert raises the bar for ex-
pert review of evidence and testimony and reduces the influence of interest groups
in the content of testimony by requiring pre-trial hearings on the admissibility of ex-
pert witness evidence.”” New York State should require expert witnesses in medical-
malpractice lawsuits to be licensed and board-certified in a specialty similar to that
of the defendant and either in active practice or engaged in teaching medicine dur-
ing the year preceding the action. Tough validation criteria disallow expert views
outside the mainstream and keep defendants accountable to accepted medical
standards in their field.”

These are the reforms most needed by New Yorkers today and should be at the top of the list
of every New York state legislator.

In contrast, several current New York State bills and proposals violate the “First Rule of
Holes,” which is: When you're in a hole, stop digging! These measures would exacerbate the
liability mess in New York State and must be defeated. They include:
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S417 / A767, which would impose extra-contractual tort liability on health care plans,
subject plans to non-proportional-fault damage payments, and cost families an extra
$1,500 per year in health insurance expenses

AB08 / S4507, which would eliminate the right of two or more parties to freely contract
the terms governing liability for simple negligence

S3203-A / AB964 / A1254 / S1514 which would bar the use of informal discovery tech-
niques in civil litigation, techniques that are recognized by New York State’s highest court

S1729 / A4627, which would amend the civil-practice law and rules in relation to the limi-
tations of time within which an action for medical, dental, or podiatric malpractice accrues
and provides for a one-year revival of previously dismissed actions (see also A4627)

A2579/S2390, which would amend the general obligation law in relation to settlements
in tort actions to require that a defendant decide before trial whether he wants the
eventual jury verdict to be reduced by: (1) the settlement dollars paid, (2) the amount
stated in settlement releases, or (3) the percentage of liability of all settled parties

A2874, which would, for the first time, impose interest costs of 9 percent on defendants
for post-settlement delay due solely to conduct beyond the control of the defendant

A7504-B / S6004 / S4080 / A2875 / S2393, which would prohibitinsurers and others
(subrogees) from recovering medical and other expenses in the settlement of an action
where another party (a tortfeasor) is liable for the losses

S3157 / A5201, which would repeal the learned intermediary doctrine in pharmaceuti-
cal cases involving advertising disclosures and subject manufacturers of prescription

drugs or medical devices who engage in direct-to-consumer advertising to liability

S5374-B / A9014-A, which would allow insolvent insurers to continue writing cover-
age with inadequate rates, thus, putting off the day of reckoning

S2391 / A2872, which would expand damages in wrongful-death lawsuits to include
recovery of emotional damages by relatives

S6365 (2007), which would permit pre-judgment interest in personal-injury lawsuits
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e A8646 / S5768, which would authorize private rights of action pursuant to New York
State securities law (Martin Act)

e A2596-B/ S5893/ S2568, which would extend and reopen the statute of limitations in
specified cases

e S5065 / AB709, which would permit first-party, extra-contractual damages respect-
ing insurers, leading to significant increases in the cost of liability insurance across all
lines of insurance

e A2711, which would establish a cause of action for wrongful death or injury to a pet
and allow for punitive damages

There are very serious concerns relative to draft bill 12035-02-9, which would impose two
additional insurance taxes to subsidize the cost of medical-malpractice liability insurance for
physicians and indirectly subsidize the exorbitant damage awards and attorney fees in medi-
cal-malpractice lawsuits. The Empire State needs true lawsuit reform such as a cap on non-
economic damages, not a subsidy paid for by higher insurance taxes on businesses, automo-
bile owners, homeowners, non-profits, and municipalities and their taxpayers, which will only
funnel more money into the state’s already broken medical-liability system.

Moreover, legislators need to address the critical and persistent issue of unaffordable medi-
cal-malpractice insurance for doctors and other health care providers through comprehen-
sive, meaningful lawsuit reform, not subsidies and rate freezes. The rate freeze on medical-
malpractice insurance premiums, while recognized for having temporarily averted a major
crisis in New York’s health care delivery system, is blamed for contributing to the state’s
second-largest medical-malpractice insurer becoming insolvent in May 2009.7*

All of the bad measures above would fatten the wallets of personal-injury lawyers by in-

creasing liability costs, making it easier to sue, and worsening New York State’s tort mess.
They must be defeated.
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Chapter 4.
Conclusion: Meaningful Lawsuit Reform is

Long Overdue

New York State’s failed tort system brings to mind a famous quote on our nation’s education
system: “If an unfriendly foreign power had attempted to impose on America the mediocre
educational performance that exists today, we might well have viewed it as an act of war. As
it stands, we have allowed this to happen to ourselves.”” The same holds for New York's
dismal tort system.

New York State is consistently at the bottom of the barrel in various measures of state tort
performance. It has the second-highest direct tort losses, the fourth-worst relative tort losses,
the fourth-worst relative tort-litigation risks, the third-worst tort system overall, and the third-
worst tort rules and reforms on the books. Because of this, PRI's /ndex classifies New York
as a “sinner” state. It is a perfect storm of across-the-board failings that is forcing people and
jobs from New York and particularly threatens the quality of health care.

Lawsuit reform in New York State would create new jobs (a minimum of 86,000 jobs for
a typical reform); increase output ($17 billion) and lower prices; expand the tax base and
increase tax revenues (more than $1.04 billion each year); boost productivity and personal
incomes (more than $2,600 per year); attract new customers, employees, entrepreneurs,
investors, and taxpayers (more than 395,000 people each year); lower health care costs
($11.4 billion per year) while increasing the number of doctors (by 12 percent) and improving
access to health care; save lives (more than 360 people each year); increase stock market
returns (more than $720 billion nationally); and cut insurance premiums (by 16 percent) and
liability losses (by nearly 50 percent). But personal-injury lawyers don’t want New Yorkers to
have these multi-billion-dollar benefits because lawsuit reform threatens their exorbitant fees
and privileged status.

The plaintiffs’ bar has used its numbers and wealth through longstanding, well-organized
political campaigns to block lawsuit reform and to create new rights to sue in lawyer-in-
fluenced Albany. An unholy alliance between personal-injury lawyers and state legislators,
grounded in delivering votes and campaign contributions, has successfully killed attempts
to enact commonsense reforms. In 2008, lawyers donated $4.92 million to political activi-
ties, the sixth-largest contributor group in New York State. NYSTLA, at $1.4 million, was
the fourth-largest single contributor statewide. The return on their investment has been the
death of lawsuit-reform bills.

New York State'’s tort rules are shockingly bad. It ranks 40th or worse in 20 of the 28 vari-

ables. It is dead last in 18 of the 28 variables. Overall, its tort rules rank 48th among the 50
states. These terrible outcomes reflect the state legislature’s total indifference to the plight of
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ordinary New Yorkers, because of political pandering to personal-injury lawyers. Common-
sense, meaningful lawsuit reform in New York State, long overdue, would turn the situa-
tion around. Based on a science-driven, three-part decision tree, this report arrived at the
“Top 10 Lawsuit Reforms New Yorkers Need NOW!" These “best-practice” reforms target

Lawsuit reform is possible
in New York, but it will be
difficult given the political
iInfluence of personal-injury
lawyers and labor unions.

appeal bonds, non-economic damages, class ac-
tions, Labor Law Sections 240 and 241, attor-
ney/state contracts, juries, e-discovery, product
liability, design liability, asbestos, venue, frivolous
lawsuits, and evidence and witness standards.

Lawsuit reform is possible in New York, but it
will be difficult given the political influence of per-
sonal-injury lawyers and labor unions. Ordinary

citizens will have to take back Albany and elect
pro-reform policy makers and judges who support
a balanced and efficient civil justice system.
One blueprint for recovery is Texas.

Before 2003, the Lone Star State faced a Texas-sized medical-liability problem that was
forcing doctors to flee. Sixty percent of Texas counties lacked a single obstetrician. Fifty
percent of Texas counties did not have a pediatrician. There were no neurosurgeons
south of Corpus Christi.

But ten-gallon tort reform in 2003, advanced by Gov. Rick Perry, created a rapid Texas
turnaround. Medical-malpractice insurance premiums have fallen by as much as 42 percent.
More than 16,500 physicians have moved to Texas, many of them now practicing in previously
underserved rural, low-income, and minority areas, and also in high-risk medical specialties.

This turnaround came about from only five lawsuit reforms: capping medical-malprac-
tice awards for non-economic damages at $250,000; changing the burden of proof for
claiming injury for emergency room care from simple negligence to “willful and wanton
neglect;” requiring that an independent medical expert file a report in support of the
claimant; consolidating in one court pre-trial discovery in asbestos lawsuits; and creating
minimum medical standards to prove an injury in asbestos and silica cases.” These five
reforms worked medical miracles. And Texas is now home to more Fortune 500 companies
than New York and California.

New York should follow Texas’ lead. This report offers a roadmap to recovery.
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