Employer’s Obligations under the New
York State Human Rights Law

& [he New York State Human Rights Law (NYSIHRL)
prohibits discrimination agalnst Persens With
disanilities in the'employment context.

¢ The NYSHRIL covers em
more employees and appli

ployers With four (4)ror
IES to Employment agencies;

1200 GNiganIZatiens and a

OPIENLICE pPrograms.

9 e NYSHRIEPreVICes Biea0ERCOVEA0E tilan tne
AmercanswithrDisapiliestACE (ADAY Wilch
appliesiteremployersivitariiteeniiLs) e more
EIMpPIoYEES;




ADA Detfinition of Disability

¢ The Americans with Disabilities Act [(42 U.S.C.A
12102(2)(A)] defines “disability” as

& a physical or mental impairment that
substantially limits cne or more major lite
activities af such individuals;

¢ 2 lecord oiff Such an impaliment; o

9 DEINgIregarded astaving suchranimpalrment




Definition of “Disability”

Tthe New York State Human, Rights LLaw: defines “disability™ as:

& a physical, mental or medical Impanmment resulting| firem
anatemical, physielegical, genetic or neurelegical conaitions
WhIChI prevents; the exercise of a normal hedily functien, G IS
demonstranleloy medically accepied clinical o) aneraton
[EchnIgues; or

9 2 recoraleisuchraniimpaIiment, or

9 2 CONEIGRYELaCEd NN CLIESIasaVING SUCHranNMPaNGITIERL




NYSHRL vs. ADA

& he ADA reguires a “substantiall limitation of one or
more major life activities™ for an individual to be
considered disabled and protected under the: law.

» Nosuch gualifier under the: NYSHRIE, anaine
mentien off “majer e acvities:*

9 Essentialiy, NN SHRIEEquUInes aphysicaly medical ol
menEEiINmPAITRERFIaRIEVERS tIIEIEXENCISE O el
HeJEmIN BRI URCHENR:




NYSHRL v. ADA

¢ In Ruhimann v. Ulster County Dept. of
Soclal Services, the court held that
altheugh the employee who had bipolar
diserder was not disabled for purpeses of
Americans with Disabilities, Act, he was
disabled within meaning oif New: York

2 [

o (1 234 F. Supp 2d 140 (N.D:N.Y. 2002)




Regarded as Disabled

¢ In Ashker v. International Business Machines Corp., the
Appellate Division Third Department held,

“that a former employee who alleged that she was forced to
retire after her employer reguired: her te Underge
psychelogical evaluation en greunds that she was
considered dangerous te hersell: and others stated cause of
action under Human Rights LLaw: prevision: prenikiting
discrimination against disabled! persens; statutery: language
IS sufficiently oroad and legislative: history sulficiently
SuUppertve ol Interpretation that nendisabled individuals
\Whoen empleyer Wrendiully, Perceives, as Impaikred are Within
reach o stattibe: |1

0 1668 A.Dr 2d 724, 568 N.Y.SL 2d 572 (Appr Div. Sid
DEPL. 1990).




Temporary Disabilities

& A current employee experiencing a temporary
disability 1s protected by the NYSHRL, where the
Individual willfloe able tessatisfactorily: perfiormthe
duties of tie: jol after accommaodation: I the: form of a
lieasonaile time: for recovenry.

¢ Iihe NYSHRIL requires nermore tian e minimis
ACCOMMEMaensSHertemporan/ disalnitesinitie
aIeas G WOKSIIEaCCESSIIITGY, acqUISIenRIGr
MeAIfICANEN CREQUIRMER JOBESHUCIUAING 0}

SUPPONESEVICESHOIPEISORSWItIEmPOranily
IpaIEd ERINOICIRVISION:




Must be Qualified

o Under the NYSHRIL, an employee withia
disability: must e gualified for the job, and e
able to satisfactonly, perfermithe “essential
functions” efi the Jelk With er WIthout
lieasenanle accommodation:




¢

¢

Must be Qualified

I an employee with a disability Is ungualified for a position, there
IS no obligation on the part ofi an employer to hire suchi individual.
In Lamotta v. New York City Transit Authority, the Appellate
Division Second Department held that,

“pursuant te standards of medical fithess, presence ofi seizure
diserder was; sufficient: cause for discharge of police: candidate,
and thus; propatienary city transit pelice officer, Whe Was
terminated because of seizure diserder, failed to) state claim) of
disecrimination| based upon her dlsablllty WhHEre uncontradicted
medical evidence! Indicated thiat officer sufifered fremi seizure
diserder prier e her discharge and washmedically ungualiied te
pPerierm activities Invelved i poesiten. “{Hil

[l 165 A.D.2d 875, 560 N.Y.S.2d 346 (App. Div. 2nd Dept.
1990).



Must be Qualified

¢ In Pageau v. Tolbert, petitioner applied for a position with
the New York City Department off Corrections as a
Corrections Officer. In Pageau the Appellate Division Third
Department held,

“that where petitioner admitted that he could net raise his
righit arm aboeve chest levell or put It behind his head, there

could be a threat te the: health and safety off petiticner,
Other correction officers, Inmates; or the public I petitiener
Were called Upoen te) perierm such actiens; asilifting a baten
OVEr NS head nrdefense. Under ther Executive: [Law, am
empleyer may/refuse te hire: a candicdate i 2 disaniity
Prevents the candidate from pereorming Inl a reasenable
manner the acuvities invelved inrthe jel. il

s |11 304" A.D.2d 1067, 758 N.Y.S.2D 712 (App. Div. 3rd
Dept. 2003).




“Essential Functions” of the Job

& [he “essential functions™ ofi the job are defined as those
fundamental to/the position.

& Evidence for determining the “essential fiunctions™ of a
particular pesition mclude:

— e .employer’sjudgment asite which functions are essential, -
particulary Where serndicateani e pre-existing Wiitien e descipiion;

— oW Often theunction s actually performed By other employeesinithe
POSILIGN;

— EGIRECT 2@ SPECTIICICONSEHUERNCES 10 e eI B)/EIFS BUSIMESSHIFIE
IURCHBRNSBEPEHGHNEd yANE PErCUI2Ra IS ECNREINVIG AL




Unlawful Discriminatory: Practices

Refusal to hire, Interview, promote on account ofi disability.
Tlermination on account of disability.

[DIMIRISAING| compensation;, conaitions, or privileges of
enmpleyment onracecount el disanility.

REefusal terreasenanly accommodate te knewniaisaniiity, of e
gualiiredrenipleyee; or ProspecuiVe EmpIoy/EeE:

EmpIeYErsicanMeIguIe apliran employEeess ORN 61
applicant=s aisaniiiy 2 UNIEES S e empleyEeigsimaaea
EYUESTHBIRIEaSeERIE aCComIMBUzNGN:




Pregnancy.

& An employer can not compel an employee Who
IS pregnant te) take a leave ofi alsence,
UNLEESS the employee IS prevented: By such
Pregnancy iemi pPeHormIne| the acuVities
IVeIVEd INHE |0l O 6CCUPAeRIIN 2
ieasenanlemanner




Reasonable Accommodations

¢ It shall be an unlawful discriminatery. practice
for an employer: to refuse to provide a
ieasenanle accommodation to tihe known
disanilities; i an employee; Or ProspectiVve
empley/Eeiin Connection Withla o) o)
OCCUPAICRISEUNT, PIOVICE HEWEVET, il
SUCHIACHBNS CeMBHIMPOSE Al ldUeNaEsnle
O e IWUSIESS;




¢ Reasonable accommodations nclude:

— provision of an aceessikle Worksite;

— acouisiten o) moedification et eguIPMERT;

— ' SUPPEI SENVICES 101 PENSERS Wit HEENG G VISIGN
[IMpP2IAments; and

— 99 resifueiticinie) eplel rpoel il Welr < Senleleful [




¢ Reasonable Accommodations do NOT include:

— providing|nen-Wwork related aids, suehiasia
PErsenal nearng ald eiWneelchalls WHICH arertne
enipleyee:siewn responsionliby;

— e Clieation ol a completely UnICUE pesIHoR\ VI
elinergualimications e ilnciiens el ereaio e
ofJz10) (el plel /Il tizl Mg zle) [ Eles




& Circumstances that give rise to the requirement that the
employer consider reasonable accommoedation include:

— Where the disability’ and need for accommodation| are knewn te; the
employer;

— Whien a gualiredrapplicant orr employeewiii a cisai ity Inierms the
employer off the: disaniity (I the enmployerr 0 6es net alieady: Knew: e Iis
EXISIENCE) and equEsiS acComMmedanon,

= WhHen a curentemployeenwitnraraisanniy nierms the enmployer Girtie
arsaloniy (nrtneremployerdoesinon aleacy knew Gt IiSIEXISIENCED) and
EqUESLSIa aCCoMIMEEaten; EVERNIFtHEE ESHIEEINIBICHENEENANNE
EMpIeYEE-SIMERICAINCONEIIGN;




Undue Hardship

¢ [actors to be taken Into consideration to determine
“Undue handship” Include:

— tne overall size of the husiness and Its BUdget;

— te penefit providedipy the accommodation toward
[EMEVING tielmpPeciimEnt o) PErfienianCce: CaUSEa By ine
aIsanniy;

— IENIarASHIp; COsIS 0N preniemswill calsereF e
empleyer Including tHese taimaN e CalSEd o) GLIEN
ENipleYEEs;




Drug & Alcohol Use

® INo protections offered to persons fior current illegal drug use,
or current alcoholiuse under the NYSIHRL.

& Personswho are recovered alconolics or drug USers; or are in a
renanilitation program ARE CONSIDEREID persens With
disanpilities; and areraffierded protection Uneer the lavw.

9 AdjUstments Lo e WerkSChedUle; Whereneeded ier al i o),
ONYEING treatment; musthealleywen as anaccemmosation
Wiiereneasenanies NiFtedivicuaiNssull 2l eie pErfeHiine
esseniiaiNuncHenS GirtIeeIRNNEC UGG presictanie and Meguiar
ALENEANICE:




+ \While employers ane prohibited from making
Inguiries about an employee or job applicant’s
disability, they are permitted to conduct drug testing
ofi employees.

& Ihe recovered/recoveringlalceielic o artiglUser
SlieUIGMeE EXPECIED 10 PENHeNN! |6l tasks [USt as
anyeneelse Wit simiarsKillS; EXpEHeEnce and
packareunel AR alConelic ey Beiied e Vieiauon
eiWoIkKplacE UlestaaaNiStdnkING G BEING dIlkiGN
UIENG13)




Misconduct & Direct Threat

¢ The NYSHRL does not reguire
accommodation|off behaviers that do not meet
the employerrsiworkplace behavior standards
that anerconsistently applied terall similardy,
Situated enploeyees; even I tese: ane: CalSea oy
2 aISaniy




¢ [ his would include, but not be limited! to:

— dress codes, groeoming standards and time and attendance
policy, thoughi reasonable andinecessany. deviations must e
allewed as accommodations;

— COnoUCHStandands; InclueIng thesewWhlCH prenioli
a0 0essIVe! or threatening BENaVIOK;

= discIplinE eRntexICaGRICIIMPAITEN TG tIEN G BN 2N
2ICENOIIG




¢ Reasonable accommodation| IS not reguired
Where the disability, or the accommoedation
[tselif peses a “direct threat™.

¢ Direct uareat="means a significanti sk ol
Sulestaniizifarmite et ealii o1 Safely ol thie
EMpley/EereIreiErS tnat CaReR e ellmIiEIE
o raelticeel 0y feisaslelo [Selecnsmleoelziiio )




¢ |n determining whether a “direct threat™ exists, the employer
must make an individualized assessment, based on reasonanle
Judgment that relies on current medical knewledge, or the best
available elhjective: information to; ascertain:

— the nature; duration|amnd severity/ off the rsk;
— tieprenaniliy/tiat therpotenuraifnjuawill actually eecurs and

= WIHETHEREAS0Nan]EraCCOmMIMOEalenSs; sSUch asmoaliicaen ol PeICIES;
PIECHICES O)F procealireshvIli N mIgatertne msk:




The Interactive Process

» New: York State regulations set forth the
ebligations ofi beth the employer and employee
10 engage Interactively: inithe reasonanie
ACCOMIMOOALION POCESS,




Employer’s Obligations In the
Interactive Process

& Employer’s obligations include:

— providing Information to applicants and new:employees as to thelr
nignts with regard to reasonable accommodation ofi disability, andas to
procedures to be followed' in reguesting| reasenable accommoedation;

— e duty/ 1o/ mever fioward to, Consider accommaedation nee the need for
ACCOMMOMaIBNIIS KNOWII O)F reguested., ORce: the accomimedation s
UnCer censideration; the empleyerhasitherighi e medicalier Guer:
INTGrHMAIEN thaliIS NECESSAN/ e Vel the eXISIENCE of the cisaibility; or
DAt ISIECESSA/ 01 CONSICERANBNI Ol the acCommedaen. e
empleyermustmamtaii e confidenuality/ eRnanvidual=simedical
IRGMAaen;

EMIghEterselectWnIChIEasonanlEraccomimouation Wili e provieed!
50eRGE asiIs EECHVE INMEEHND thE NEED:




Employee’s Obligations In the
Interactive Process

& Employees requesting accommodation for disability must:

— make the disability andineed for accommogdation known teithe
employer, and hasithe rght to reguest an accommeodation at any: time,
even i hisier her medical condition has not changed;

COOpPErate wWiith theremployer inithe consideration and nmplementation
off thelreguestedireasenanle accommedation;

COOPErateNnprovicinoimedical o eLREr INTGIIMANGR Ul ISTIECESSan/ 10
Vel e existence: oif the: aisapility e Whaliis NECEssan/ o)
CONSICERAUGN B E ECCOMIMBOANGN:




The Interactive Process

» With regard to whether absence of the interactive process
itself Is grounds for employer liability, the Appellate Division
Second Department held in Hayes v. Estee LLauder
Companies, Inc., that

“the New York State Human Righits Law did not require that
empleyer engage i an Interactive process with empleyee
or purposes of assessing whether the employeer’s disability,
Whichiincluded employeers limited anility, torwalk fellewing
tWo surgeries; te his left knee, could e reasenally
accommodated, se leng asi any: breakdewn IR SUCh PreCESS
did noitt lead te the empleyer's failure: ter provide: a
reasenanier accomimoecation: = H

s [ 2 AD calebners NeS2al2ars (2nd" Dept: 2006):




Your Business as a Place of Public
Accommodation

¢ Effective, January 1, 2008, places of
public accommodation are obligated to
ensure access to goods, services and
facilities by makingl reasenalble
accommoedations for persens with

disabilities.

¢ The New: York State Division eff Human
RIghtS has Jurisciction te InVvestigate and
held puklic hearngs en’ complaimts
allegimgrdisauiity dischminaticn aegalnsi
PIACES Gl PUBIIC ACCOMIMGEaoN:




Place of Public Accommodation
Defined

Places of Public Accommodation as defined under
the NYSHRL cover most businesses and places
that are epen to the public, ncluding:

Hotels, motels

Restaurants, diners & bars

Retall steres

IHealth clinics & hespitals

Vievie theatres

Amusemenit andirecreation; Parks
PUBlIC parking garages

L/
¢
¢
L/
¢
¢
¢




Reasonable Modifications
of Rules, Practices or Procedures

¢ Places of public accommoedation must
make reasonable modifications te
policies, practices or procedures to
make thelr goeds, Services and

facllities, acecessible e persens with
disapilities;,, unlessiiit ftundamentailly,
altenrs the patlrer ol ther puklic
ACCOMMOEATOMRE




Reasonable Modifications
of Rules, Practices or Procedures

¢ Examples of modifying a rule, practice or
procedure to provide access include:

— |Implementing policies te ensure staff are
trained te assist and accomimnodate PEersens
With disabilities te; access goods, SErVICeS, or
facilities within: 2 place: of puklic
ACCOMMOBEaton:

— Provide curp=side service or heme delivery: of

g0eUS OF SErVicesiWhere it Is reasenale tordoe
SO.




Auxiliary Alds & Services

¢ Places of Public Accommodation m
such steps to ensure that no iIndivi
with a disability Is excluded or den

ust take
dual
led

services because of the absence of
auxiliary: aids and services, UNICESS such

PErSeN| can demonstrate’ that: takin
steps woeuld EUNDAMENTAILLEY A

gl such
CER

the nature ol the puklic 2CComMIMEC

ation,

o woeuldrresultin an UNDPUE BUR

DEINE




Auxiliary Alds & Services

¢ Examples ofi auxiliary aids and services include:

¢ gqualified Iinterpreters or other effective methods
off communicating with individuals, withy hearing
Impalrments;

» gqualified readers, taped texts or ether effective
metheds off making visually: delivered materals
availanpier ternaividualshwithrvisual Inmpalimments;

9 dcoUisSIien e moedifiicatien Gl equipmERt o)
JEVICES




Removal of Architectural Barriers
under the NYSHRL

Places off public accommodation
must remove architectural
parriers where It Is readily
achievable te de so, In order te

make theilr premises accessible
to persons with disabilities.




Examples of
Barrier Removal Cont’'d

rearranging tables, chairs, vending machines, display racks, and
other furniture;

installing flashing alarm lights;

installing effiset hinges to widen deerways fer a wheelchalr-user;

eliminating & turnastile’ or providing an’ alternative accessible paths;
installing| acecessible door levers;

installing gralrbarsiin tellet stalls;

Installing a2 hiancicap  acecessibleathreonirsitalls

clieating designated aceessible parking Spaces;




Federal Tax Incentives

¢ Businesses can take advantage of
two federal tax incentives available
to help cover costs off making access
Improvements fer custeomers with
disapilities.




Federal Tax Incentives

A tax credit for small businesses that remove access
barriers firom their facilities, provide accessible services, or
take other steps to Improve accessibility for custemers with
disabilities. Small businesses with; 30 or fewer employees
or total revenues of $1 million; or less can| use the Disabled
Access Credit (Internal Revenue Code, Section 44). Eligible
small businesses may take a credit of up te $5,000) to offset
thelr costs for acecess, Including barrier remoeval fifem: thelr
facilities (e.gk, Wldenlng a doeiway, Installing a ramjp),
provision of acce35|blllty services (e.g., sign language
INtEXPreters), provision ofi printed material in alternate

fermats (e-9., large=prnt, audie;, Braille), and provision oF
moedification: of equipmeERL.




Federal Tax Incentives

. A tax deduction for businesses of all sizes
that remove access barriers in their
facilities or vehicles. Businesses of all
Sizes may. take advantage of this tax
deduction. Under Internal Revenue Code,
Section 190, businesses can take a
PUSINESS EXPENSE deduction of up te
$1.5,000) per Year' for costs; off removing
barriers in facilities or vehicles.




Federal Tax Incentives

& A business that annually incurs eligible
expenses to bring Itself into compliance
with the Americans with Disabilities Act
may. use these tax Incentives every: year.
TThe Incentives: may be applied te a variety.
off expenditures; hewever, they may net
pe applied te the costs ol new,
construction. Allfharrer remoeval must
comply/withrapplicanle fiederall accessinpiiiby,
Standanas.

¢ FOr more on tax incentives see
AN 1@ 2. @ GV /- e ack: it




Guide Hearing & Service Dogs
under the NYSHRL

¢ Effective October 1, 2007, the
NYSHRL was amended to prehibit
any covered entity firom
discriminating against: a blind persen;

2 hearng Impaired persoen, ok a
PErSERIWIthrar disapiliity, en e 9as]s
Ot IS OF RER USe off a gulde: degd,
REanngGg de0 Gl SERVICE eJ




Definition of Guide, Hearing,
Service Dogs under the NYSHRL

The New York State Human Rights law defines guide, hearing and
service dogs as follows:

Guide dog: any deg that Is trained to aid a persen Who: is blind: By
a recognized guiderdog) training| center or professionall guide dog
trainer, and Is actually’ used for such purpose.

IHearing' dogk any dog that is trained to aid a person withia
hearno impaimment by a recognized hearne dogl traifine| cEnter: or
proejessional hearing deg trainer, and IS actually used fer such
PUKpPOSE.

Senvicerdod: any. degl that IS thalned terWerk O PErGrTI SPECIiec
taSKSHior the beReoi: e perseniwitia ardisability by e ecoonized
SERVICE de0 tFalning CERLER OF prolfessionall Service deg tralner, and
IS acttially/AusedN e such pUPeSse:




